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STATE OF LOUISIANA. 





WESTERN DISTRICT: 


ALEXANDRIA....OCTOBER, 1832. 





HEIRS OF KEMPE vs. HUNT ET AL. Western Dis. 
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=—=—_=_=_=======s 
APPEAL FROM THE COURT OF THE SEVENTH DISTRICT, THE JUDGE OF THE - ° 
KEMPE 8S HEIRS 


DISTRICT PRESIDING. vs. 
HUNT ET AL. 


Where exceptions to the form of action are pleaded but not decided on, and 
the parties proceed on the merits to judgement, the exceptions will be 


considered as waived on the appeal. 


Novation is never presumed. The intention to make it must result clearly 
from the terms of the agreement, and by a full discharge of the original 
debt, or by substituting a new debtor in place of the old one, with the con- 
sent of the creditor. 


Husbands may collect debts due to their wives, and curators and tutors those 
due to their wards, and give valid acquittances therefor; but to legally 
novate and release a debt, the novation must be clearly established to 
give validity to the release. 








CASES IN THE SUPREME COURT 


Wesrern Dis. A demand in reconvention can only be made in, and must be limited to the 


jurisdiction which has cognizance of the principal demand to which it ‘is 


KEMPE’SHEIRS pleaded. 





So, in an action properly cognizable in the District Court, the defendant 
cannot set up a claim in reconvention for advances of money made as 
tutor; the settlement of his account as such, is exclusively cognizable in the 


Probate Court. 


This is a hypothecary action instituted against Francis 8. 
Gerault, for the recovery of eight thousand five hundred dol- 
lars, the price of the late James Kempe’s half of a plantation, 
called and known asthe Rifle Point Plantation, and nineteen 
slaves, held by.him and Gerault in partnership, and now sold 
at the probate sale of Kempe’s succession, and purchased by 
Gerault; and also against Thomas Hunt, as the third pos- 
sessor of this property, which is subject to the vendor’s privi- 
lege and mortgage in his hands. 

James Kempe had six children and heirs at his death, 
three daughters, all married, and three sons, minors, who are 
the plaintiffs. Gerault, the defendant, married one of the 
daughters. After he purchased this property at the probate 
sale of Kempe’s estate, on the 5th day of May, 1827, he sold and 
conveyed it to the Bank of Mississippi, for nineteen thousand 
dollars. In order to get it released from the vendor’s privilege 
and special mortgage, he gets his wife, Jane Kempe, to mort- 
gage to the heirs of Kempe, her undivided sixth part of another 
plantation in the parish of Concordia, called the Marengo 
plantation, and he executed his three notes for the above 
sum of eight thousand five hundred dollars, endorsed by James 
Gerault,which he deposited with the parish judge of Concordia, 
in lieu of those given at the probate sale, which were surren- 
dered to him by the judge. He then got the husbands of the 
other two daughters, and the curator and tutor of the three 
minor sons and heirs of Kempe, to execute a release of the 
mortgage on the Rifle Point Plantation and the slaves sold 
at the probate sale, without the consent of a family meeting, 
or before payment of the mortgaged debt. 
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OF THE STATE OF LOUISIANA. 479 


In May, 1827, Gerauit sold and conveyed the Rifle Point pesca 5 
Plantation and slaves to the Bank of Mississippi, for nineteen ciianemaciniadii 
thousand dollars. And in September following, the bank — 
sold and conveyed the same property to Thomas Hunt, the suwr erat. 
person now in possession. 

In February, 1829, Jane Kempe, ‘wife of the defendant 
Gerault, went before the parish judge and protested against 
the act of mortgage, executed by herself and husband on the 
Marengo plantation, and disavowed the whole proceeding. 

It does not appear that the new notes executed and de- 
livered to the parish judge, in lieu of the ones given at the 
probate sale of the plantation and slaves, ever came into the 
hands of the plaintiffs, or were accepted by them. 

The plaintiffs aver the debt of eight thousand five hundred 
dollars is still due, with the vendor’s privilege and mortgage 
existing on the Rifle Point plantation and slaves; they pray 
judgement against Gerault, and that the plantation and slaves 
may be seized in the hands of Hunt, the third possessor, and 
sold, to satisfy their debt, interest and costs. 

Hunt answered, and excepted to the manner of instituting 
the suit against him; thathe was nota debtor of the plain- 
tiffs. He cited his vendor in warranty, &c. There was 
judgement against all the defendants, and they all appealed. 


Rost and Dunbar, for the plaintiffs: 
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1. A mortgage is a real right; and tutors, &c. of minors, 
cannot mortgage-or alienate the immovables of the minor, 
which can only be done with the advice of a family meeting 
and the order of the judge. L. Code, 3249, 334-5. 

2. Both the mortgages in this case ‘were executed at the 
time the release was given in discharge of the one on the 
Rifle Point plantation; and a release of one of them could 
not ‘be considered :as a novation of the original debt. Lou. 
Code, 2181. 

3. The husbands could not alienate a real right or im- 
movable property of their wives, by a declaration simply that 
their wives consented. 














- Western Dis. 
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4. The mortgage on the Marengo plantation and the notes 

executed by Gerault and wife were void, because the wife 
cannot bind herself for the debts of her husband. L. Code, 
2412. : 
5. The release of the mortgage on the Rifle Point plan- 
tation was a gratuitous disposition of the property of minors, 
which is forbidden by law. L. Code, 349. 2 Toullier, p. 
387-8. 

6. Admitting the solvency of the endorser of the new notes 
taken, the tutor had no right to take personal security fora 
debt due to minors, in place of a mortgage, which is a secu- 
rity of a higher nature. ' 

7. The action is properly brought. The plaintiffs were 
not compelled to pursue the executory process, if they pre- 
ferred the ordinary. 


A. Ogden, for the defendants, made the following points in 
argument: 


1. The plaintiffs do not possess either the proper authority 
or capacity to institute and maintain this suit. Code of P. 
106 —10. 

2. The action against the third possessor (Hunt) has not 
been pursued according to the formalities prescribed by law; 
no demand having been made on the debtor thirty days pre- 
vious to instituting suit. Code of P. 42, 61,69-70. La. Code, 
3361, 3—6. 2 Mar. N.S. 505. 6 Mar. N. S. 309. 

3. The original debt for which the mortgage was given 
on the Rifle Point plantation, was novated. The curator and 
tutor of the minors, administering their property, had a right 
to make such novation; and the debt being the paraphernal 
effects of the married women, administered by their husbands 
who had control of their personal actions, were also autho- 
rized to novate the debt. Pothier Traite des Obligations, No. 
555. 5 Mar. N. S.'705. Code of P., arts. 3, 12,107. La. Code, 


2186. 
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No. 297. La. Code, 3252, 3374. 


5. The public act of release, executed by the husband of ma at. 


the married women, and the curator and tutor of the minors, 
to whom a valid payment might have been made, affords 
complete protection to the third possessor (Hunt) and to the 
Bank. These persons were, therefore, competent to execute 
that release. 10 Merlin Rep. Jur. 583. .Toullier Contrat de 
Marriage, No. 203, 380, 1—4. La. Code, 3335. Code of Ps 3; 
12,107. 5 Mar. N.S. 651. 

6. The security for the new debt, which was substituted 
for the old one, was fully sufficient; and the situation of the 
minors was not tendered worse thereby. 

7. The appointment of a curator to the minors was\regu- 
lar, and even if irregular, their acts are binding until the 
appointment is revoked or annulled in the Court of Probates, . 
where it was made. 2 La. Rep. 249. 1 ibid 18. La. Code, 
360, 364. 

8. Only the undivided half of the Rifle Point plantation 
and negroes, were sold to Gerault, and remained mortgaged 
to secure the purchase money; the judgement is erroneous in 
decreeing the whole property to be sold. 

9. The demand in reconvention filed by Gerault, was 
improperly dismissed, and the case ought to be referred to 

auditors, to report how much of the money received by 
Gerault from the bank, passed to the benefit of the piinnts. 
2. Mar. N. S.73. 12 Mar. N. S. 483. 

10. Mrs. Gerault could not intervene in this suit and obtain 
a judgement against her husband; therefore, her plea in recon- 
vention, should have been dismissed. 

1]; The judgement on its face is erroneous, and ought to 
be corrected. 


Maruews, J., delivered the opinion of the court. 


This is a suit against the third possessor of mortgaged pro- 
perty, to cause it to be seized and sold to satisfy a debt 
61 


4. The effect of the novation released the mortgage, which pt teen 
was only an accessory of the debt. ‘Toullier Tratte des Ob. ————— 
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482 CASES IN THE SUPREME COURT 


Wsrexx Dis. claimed by the plaintiffs. The mortgagor and originaP debtor 
—_____. is‘also made a party. ‘The possessor is the immediate vendeé 
xeure’swuins of the bank of the state of Mississippi, represented by ‘its 
Hust erat, president and trustee, who is cited in warranty, and who 
cites in warranty the vendor to the bank. Judgement was 

rendered in the court below against the mortgagor and the 

third possessor, and in favor of the latter against the bank, 

and in their favor against their vendor, on the several claims 

in warranty ; from which all the defendants appealed. Excep- 

Where ex- tions were pleaded to the nianner in which the suit was com- 
ceptions tothe menced, and to the capacity of the plaintiffs to prosecute iti 


form of action 


ee pleaded, T¢ does not appear in the record, that any judgements were 
ut not decid- 

ed on, andthe pronounced on these exceptions; and as the parties proceeded 
a i “on ‘the to trial on the merits, without requiring the exceptions to be | 


oe ge J decided on, it may properly be considered that they were 


ceptions will waived. 

= oe og The plaintiffs, in support of their claims, rely on a probate 

the appeal. ale of the property, which they pray may be seized and sold. 
At this sale, their undivided half of a plantation and slaves, 
were adjudicated to F. 8. Gerault, on which a mortgage was 
stipulated to secure the payment of the price. 

The evidence of the case shows the sale and mortgage, and 
consequently the right of the plaintiffs to judgement against © 
the original purchaser, and also to cause the mortgaged pro- 
property to be seized and sold, unless the debt has been 
discharged. 

The defendants rely principally on a plea of payment, or 
rather extinguishment of the debt claimed by novation, and 
a release made in consequence of the alleged novation, by the 
husbands of some of the plaintiffs, and by the tutors and cura- 
tors of others. The first and principal question to be exam- 
ined in this defence, relates to the allegations and evidence 
offered in support of them, to establish the novation. 

The whole property adjudicated, consisted of a plantation 
and slaves, which appear to have been owned and held in 
community by the ancestor of the plaintiffs and Gerault, to 
whom it was adjudged. The probate sale was thus made by 
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OF THE STATE OF LOUISIANA. 483 


the consent of the latter, who seems to have given his promis- barony 
sory notes for about one-half of the price of adjudication, and —————. 
consented: to a. mortgage on the whole property, to secure *™™P*® inmemene 
payment. re HUNT men AL. 

Notwithstanding this. netics it is contended that the monte 
gage could not extend,beyond the half really purchased; but 
it cannot be doubted, that the purchaser could legally: hy- 
pothecate more property than was purchased, to secure the 
payment of the price of that which was. bought by conven- 
tional agreement, although the tacit mortgage of the vendors “ 
could not have extended beyond the thing sold; and an 
agreement to this effect, appears in the proces verbal of the 
probate sale. The judgement of the court below is erro- 
neous in being unconditional against the third possessor, who 
is condemned absolutely as debtor. In this respect, it must - 
be amended. 

This sale took place in 1826. In the year following, Ge- 
rault, desirous of freeing the property from the mortgage, 
attempted to substitute for the notes already by him given, 
others made by him and his wife for the sums expressed in the 
first, payable to the order of James Gerault, who endorsed 
them. To secure the payment of these last mentioned notes, 
Francis S. Gerault and his wife, executed a mortgage on an 
undivided sixth part of another plantation and slaves, which 
had been the property of the wife’s father, and which she, as 
heir, had an interest to that amount. ‘The, notes thus given, 
were deposited in the hands of the parish judge of Concordia, N 

ovation is 

and it is not shown that they were even in the possession of never presum- 
the plaintiffs; none of the written acts relating to.this trans- e aceeee 


tion to make it, 


action, contain any reference to the notes or mortgage which oll result 
they were intended to novate and discharge. The plaintiffs the terms of 


the agreement, 
do not appear as parties to them in any shape; novation is and by a full 


never presumed; the intention to make it, must clearly result an cad 


from the terms of the agreement, or by a full discharge of the ae be enon 


original debt. La. Code, 2186.. The novation contended debtorin place 


of the old one, 


for by the counsel of the defendants, is, that which might with the con- 


have taken place by the debtor contracting a new debt to his 5 lag thecre- 








434 CASES IN THE SUPREME COURT 


paige creditors, substituted for the old one; but such substitution _ 


—-— cannot take place, without the consent of the creditor. © 
a sired In the instance before the court, no such consent appears 
uuyret aL. to have been given, and there is no evidence that the credi- 


tors agreed to accept the new debt in-discharge of the old, 


Under these circumstances, it could be considered in no other . 


light than an additional security, which in the petition they 
abandon, and claim under the original obligation. The de- 
fendants, however, insist on a release of the old claim made 
Husbandsmay by the husbands of two of the plaintiffs, and by the tutor and 
collect | Pes curator of the others. That husbands have a right to collect 


bat = cu- debts due to their wives, and tutors those due to minors, and 
tors those due consequently to give valid acquittances to the debtors, may 


pp — be admitted; and as a corollary of this right to receive pay- 


ieneis batto ment and acquit, perhaps they might legally novate and re- 
legally novate lease; but to give validity to a release made in consequence 


d rel 
debt, the nova. of a novation, it is necessary that the first should be clearly 


pr gga established, or the release would be without consideration 
lished to gi j . . 

validity’ t ee and void. Such an act would mere to a gratuitous disposal 
release. of the property of miners, which tutors are not allowed to 


make. Lou. Code. 349. The authority granted by the ar- 
ticle 107 of the Code of Practice, to husbands to contest the 


personal and possessory actions to which their wives may be ~ 


entitled, and to recover debts due to the latter, certainly does 
not authorize a gratuitous disposal by the husband of such 
debts; he could not legally release them without payment, 
or something equivalent. He clearly has no power to give 
away the property of his wife. The basis of the release being 
the assumed novation, and as in our opinion this did not 
legally take place, the release itself must be considered as 
void and without effect; and the plaintiffs have a right to 
pursue their claim to recover the original debt against the 
purchaser at the probate sale, and to require the mortgaged 
property to be seized in the hands of the third possessor and 
sold to satisfy their judgement, unless he prefers to pay the 
amount for which it was mortgaged, or voluntarily surrender 
it to be sold. 
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OF THE STATE OF LOUISIANA. | 485 
The debtor and mortgagor, in his second answer, pleaded Oar 188 


‘in reconvention and claimed a balance against the plaintiffs ——— 


on account of money advanced for their benefit. They  “*** 
answer by denying the allegations in this plea, and excep MULHOLLAND. 


to the jurisdiction of the District Court to adjudge on the J 


matters therein contained; the claim (if any this defendant ome — Ba 
had) is for advances made as tutor, and the settlement of his must be limited 


to, th dic- 
account as such was exclusively cognizable in the Court of tin - oe al 


Probates. This exception must prevail according to the pap co of 


the principal 
article 377 of the Code of Practice, which limits demands in demand - to 
whic is 

reconvention to courts competent: to decide on the matters koe Ay 
contained in such demands. So in an ac- 


tion properly 
cogn izab 
It is, therefore, ordered, adjudged, and decreed, that the the a 3 
judgement against Hunt, the third possessor, so far as it con- —— 
demns him personally to pay the debt claimed by the plain- in _reconven- 
tiffs, be avoided, reversed, and annulled. Itis further ordered, #0” fer pte! 
adjudged, and decreed, that the judgement of the District made pbc | 
Court be affirmed in all other respects, at the costs of the of his account 
defendants in the court below; those of this court to be borne ctasioely bag 
by the plaintiffs and appellees. It is, moreover, ordered, ad- oe 
judged, and decreed, that if the defendant Hunt do not pay 
and discharge the judgement rendered against Gerault, the 
mortgagor, after ten days notice to this effect, or surrender 
the mortgaged property in his possession, it shall be seized 
and sold according to law, to satisfy said judgement. 





HALL vs. MULHOLLAND. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF RAPIDES. 


In a suit by an heir to recover of the executor a debt alleged to be due tohim 
by his ancestor’s estate, the executor may introduce evidence to show that 
the heir has lost all right of recovery by attempting to embezzle or clande’ 
tinely carry away property of the succession. 
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Wesrern Dis. 
October, 1832. 


HALL 
vs. 
MULHOLLAND. 


CASES. IN ‘THE SUPREME COURT 


So if an heir clandestinely carries property of his ancestor’s succession out of a 
the state, or attempts to do so, he becomes responsible for all the debts of the E 


succession, and any rights which he previously had as a creditor are extin. 
guished by confusion. 


a 


This is an action brought by the plaintiff, residing in the a 


state of Kentucky, against the defendant, as testamentary 
executor of his deceased father, for the price of several horses 


which he alleges he placed in his father’s hands to be sold in — 4 


Louisiana. ‘He alleges his father had sold five horses before 
his death, on which a balance remained due to him of séveh 


hundred and fifty dollars; and that two others were sold at _ 
the probate sale of his father, for two hundred and twenty-one — 
dollars, making in all nine hundred and seventy-one dollars, —— 


which he now demands of the executor of his father’ 8 ‘suc- 


cession. 

There was a judgement by default made final in favor of 
the plaintiff for nine hundred and seventy-one dollars, with 
interest at five per centum per annum, from the opening of the _ 
succession of John Hall, deceased, the first November, 1829, 
until paid, with a privifege on the prices of the horses unpaid 


at the death of Hall, and the remainder to stand as a simple 
debt against the estate. 

This judgement was annulled and set aside by the Supreme 
Court. See 3 Lou. Rep. 

On the return of the cause, the defendant answered to the 
merits by a general denial, and that the plaintiff as heir had 
made himself liable purely and simply by various acts and 
declarations, and had no right to recover any thing until all 
the other debts of the succession, which he averred is insol- 
vent, were paid, &c. 

There was again judgement for the plaintiff for eight hun- 
dred and eighty-six dollars, with a privilege on the proceeds 
of the horses sold at the sale of the succession, and interest. 

The plaintiff adduced evidence to show that the horses, 
the proceeds of which he claims, were delivered to his father 
and sold by the latter for the prices he states in his petition, 
and in the manner set forth. 
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OF THE STATE OF LOUISIANA. 

The defendant offered evidence to show that the plaintiff 
attempted to take some of the negroes of his father’s succes- 
sion to Kentucky, but that they were retaken by the defen- 
dant; that plaintiff observed there was enough left to pay the 
just debts of the estate without these negroes. They also 
showed by the witness that Hall owed debts in Kentucky, and 
one debt of one thousand dollars, or one thousand two hun- 
dred dollars, was mentioned. This.evidence was rejected 
by the court, and a bill of exceptions taken. The defendant 
appealed. 


Rigg, for the plaintiff, remarked, that the only question.in 


October, 1832. 


HALL 
vs. 
MULHOLLAND: 


the case was the exception taken to the admission of the tes- : 


timony offered by the defendant and rejected, to show certain 
acts and conversations of the plaintiff in regard to the estate 
of J. Hall, deceased, which are entirely irrelevant to the case. 


Boyce, for the defendant, contended, that the. plaintiff by 
his intermeddling with his father’s estate,.and- his attempt-to 
run.off or embezzle a part of it, rendered. himself liable ‘to 


_ the creditors in a personal action, and lost all benefit or right 


to his share in it by producing the confusion of debtor and 
creditor, Lou. Code, 1006,.1047.. 4 Toullier, 369::: 


Porter, J., delivered the opinion of the court. \: 


The plaintiff. was heir of the testator, whose-estate.the de- 
fendant represents, and he sues the latter to establish a debt 
which the ancestor. owed him. _ The claim is resisted on the 
ground that by his acts he has made himself unconditionally 
liable for all the debts of the succession, by which, according 
to the principles of our law in regard to confusion, the debt 
is extinguished. 

By the 1022 article of the Louisiana Code, heirs who have 
embezzled or concealed effects belonging to the estate, lose 
the faculty of renouncing, and remain unconditionally heirs. 
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= plaintiff clandestinely took and carried out of the limits of the 
HALL state, several slaves which had been inventoried as the pro- 
MULHOLLAND. perty of the estate, and that he was followed by the executor 


In a suit by who retook them. 
an heir to re- 
coveroftheex- |The court below rejected the testimony as irrelevant, “a 


aien pagel in our opinion erred in doing so. The act, if proved, brought 


due to him by the case within the provisions of the law already cited; and 


his ancestor’s 
estate, the ex- that law, by making the party guilty of it responsible for all 


ecutor may in- 


troduce evi. the debts of the succession, extinguished any right which had 


> mega — previously existed in him ascreditor. There can be no doubt 


has lost all that the heir by taking property clandestinely and carrying 


ip it out of the limits of the state, is guilty of an act of embez- 


ing a — zlement. And it is not necessary the attempt at fraud should 


tinely carry a- be successful, to subject him tothe penalty of the law. The 


way pro 


of the and article already cited, says he shall lose all share in the property 


don. so embezzled, which hecessarily supposes that it has been 


aay recovered and in the hands of those who represent the estate. 


carries proper- —_As the plaintiff may have rebutting testimony which he did 


ty of his ances- 

tor’s succes- not offer in consequence of the decision of the court below 

sion out of the 4 

state, or at- the cause must be remanded. 

tempts to do 

so, he becomes 

ew It is, therefore, ordered, adjudged, and decreed, that the 

the —— judgement of the Probate Court be annulled, and reversed; 
an 

porn, by. fe re- and it is further decreed, that the cause be remanded fora 


a itor, are HW trial, with directions to the judge not to reject evidence 

ee ab : ; 
- _ = which may show the plaintiff carried slaves belonging to the 
succession, out of the limits of the state; and it is further 


ordered, that the appellee pay the costs of this appeal. 





WestzryDs. Evidence was offered to show in the court below that ‘the . | 
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OF THE STATE OF LOUISIANA. 
HEIRS OF WELLS vs. HEIRS OF CUNY ET AL. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF RAPIDES. 


In a suit by the heirs to compel the executor of their ancestor’s estate to 
account both as executor and tutor to the minor heirs, or to compel the 
heirs and representatives of such executor and tutor to settle and render an 
account of his administration, the settlement of the individual accounts of 
each heir with his tutor is improperly admitted by the Court of Probates. 
It should confine the settlement to the general administration of the estate, 
and give judgement for the balance which might appear due. 


When the balance is ascertained to be due on the general account of the 
administration, the succession is owner, and the heirs would be entitled to 
such portions of it, as on a settlement of their particular accounts with the 


tutor might appear to be due to each. 


This is an action by the heirs of the late Levi Wells 
against the heirs of the late Richmond E. Cuney, who was 
the principal acting and joint executor of Wells’s estate, and 
tutor to the minor heirs, to compel a settlement of the 
administration of their ancestor’s estate. There were two 
other persons appointed executors with Cuny. But the latter 
administered the estate, and also attended to the interests of 
the minor heirs. The plaintiffs pray for judgement against 
the heirs and legal representatives of Cuny, for such balance 
as may be found due. 

Cuny’s heirs plead the general issue, and aver their father 
in his lifetime was always ready to settle and render his 
account, and with that view he filed his vouchers in the Pro- 
bate Court. The defendants further aver that the plaintiffs 
are indebted to them for money advanced to them by their 
father, and for their support and education, and for various 
disbursements made for them, which they are bound to account 
for, &c. The defendants pray judgement in reconvention, 
for the balance that may be found due to them on a settle- 
ment. ' 


62 
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WELLS’s HEIRS 
vs. 
CUNY’s HEIRs. 
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The defendants filed a detailed account of R. E. Cuney’s 


ico tutorship with the minor heirs of Wells’s estate, and also @ 


WELLS's HEIRS separate and detailed account with each of the heirs. 


ws. 


CUNY’S HEIRS. 





The plaintiffs filed objections to each of the accounts 
against the heirs individually; alleging that the object of 
the suit was to obtain a settlement of the administration = 
their father’s estate generally. 

The probate judge charged all the heirs jointly with the 
disbursements, and gave the estate credit for what came into 


the hands of the executor, which showed a balance against’ 


the plaintiffs, for which a judgement was given in recon- 
vention. 


It appeared that S. L. Wells, one of the minor heirs, had — 2 


received, as expressed in a receipt given by him to his tutor, 
fifteen thousand dollars, while other heirs did not receive 
more than one thousand dollars. Some were paid in money, 
and others in lands. The plaintiffs appealed. 


Dunbar, for plaintiffs, contended: 


1. That Richmond E. Cuny, the ancestor of the defendants, 
was the tutor of each of the minor heirs of L. Wells, de- 


ceased, severally, and that they were severally entitled, in — : 


equal proportions, to whatever property may have remained 
in his hands as the executor of Wells, after payment of the 
just debts of the estate. 

2. That the expenses of the minor heirs ought not to have 
exceeded their revenue. C. Code, p. 70, art. 60. 

3. If the charges and expenses of any one of the minors 
exceeded his revenue, the other heirs could not be made 
chargeable with the excess. 

4, The general receipt of Samuel L. Wells, one of the 
heirs, was not good as against him; the tutor not having filed 
his account with vouchers, or rendered any account to the 
heir arrived at the age of majority. C. Code, p. 72, art. 76. 
2 Toullier, 405. 
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_ & The executor could not be allowed advances in money 
to one of the heirs, so long as there were debis of the estate 
to pay. 3 Martin, NV. S. 707. 
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6. Richmond E. Cuney, being testamentary tutor, he was outs ane: 


bound to pursue the will, which enjoined that the immovable 
property of the testator should be kept together, for the sup- 
port of the heirs, and to be equally divided among them when 
they became of age; and the act of giving one heir his. por- 
tion in money was in direct contravention of the will. 

7. That a collation cannot take place between the heirs 
for advances to one of them by the tutor, and that the heirs 
who had received less than their portion have no recourse 
against those who have received more. 

8. The probate judge erred in giving a joint jodansiiint 
against the heirs of Wells, and for including in it items in the 
tutor’s account, which were rejected. 


Rost, for defendants, argued: 


1. That this was an action to compel the defendants 
to render an account of their ancestor’s administration and 
tutorship of Wells’s heir and estate. 

2. He contended the defendants had rendered the account 
required, and that there was a large balance due to them 
from the defendants, for which they had a right to judgement 


in reconvention. 


Boyce, for plaintiffs, and in conclusion, urged that it was 
the duty of the tutor to keep a separate account with each 
heir, and that each one was alone responsible for his share of 
the advances made to him on account of the succession of his 
ancestor. 


Porter, J., delivered the opinion of the court. 


The ancestor of the defendants was appointed by the father 
of the plaintiffs jointly, with two other persons, executors of 
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Wesrenx Dis. his last will and testament, and tutor to his then minor chil 4 


Cer ae dren. He assumed, in conformity to the appointment, both 
wauLs'suzIRS these offices, and continued in the discharge of the latter, 


cony’s meres. until several of the plaintiffs came of age, but died before he 


rendered them an account of his administration. a 4 

This action is brought to compel his heirs and one of the 4 
executors, to render an account. It is somewhat difficultto 
say, whether the suit against the defendant is for their ances 
tors’ administration as testamentary executor, or merely .as 
tutor; but we conclude from the whole of it, that it embraced 
both. The proceedings against the co-executor, after he filed 
his answer, seem to have been suspended, and the cause was Y 4 
litigated between the parties before the court. , = 

The defendants, with their answer, filed several accounts; 4 
one, exhibiting payment and disbursements made generally; 
for the estate; and the others, showing the state of his 
account against each individual heir. The plaintiffs filed 
objections to those accounts; and, among other things, alleged 4 
that the defendants could not introduce into this action, the ~ 
charges against the individual heir, the same having been 
brought to obtain a settlement of the general administration 
of the estate. The probate judge, however, in making up his 
judgement, charged the plaintiffs jointly with all the moneys 
which had been paid by the defendants’ ancestor, either as 
executor or tutor, and crediting them with the amount which 
had come into his hands, in both capacities; gave judgement 
jointly against the plaintiffs, in pursuance of the defendant’s 
prayer in reconvention; for the balance which appeared to 
be due to them. 

The mixing up so great a variety of matters in this judge- 
ment, has produced such confusion in this case, that we have 
had difficulty in seeing our way through it. The judge of 
probates was probably misled by the looseness and general 
terms of the petition; but on a fair consideration of it, we do 
not think it authorized the inquiry he went into. The cir- 
cumstance of all the heirs joining in the petition for an, 
account, and that of their making another executor defen- 
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dant; added. to the allegations in the petition in respect to pepe 
the administration, has produced on our minds the conviction ——————- 
just expressed. It is: true, after alleging the neglect and aes aaa 
responsibility of the executors, they add that the ancestor of cuny’s wztrs. 
the defendants continued to act as their curator and tutor; 

- but the averments which follow this statement, show clearly 


that it was not for the administration of their particular pro- 


: perty, but that of the estate generally, which they require 
| him to account for; for they add, that in that capacity, “he 
continued to administer the estate, to receive the rents due 


the same, and collect debts, and that he departed this life 
without rendering a final account.” 


We are, therefore, of opinion that the inquiry into and be, Eng by 
. settlement of the individual account of each of the plaintiffs compel the ex 
with their tutor, was improperly made in'the Court of Pro- °Cu2r of their 


ancestor’s es- 


4 bates. The judge should have confined himself to the oo to account 





es ° as execu- 
general account of the administration of the estate, and gave tor and tutor. 


judgement for the balance which might appear due. Ah — 


: Of the amount so ascertained, the succession would be a 4 on 
4 considered as owner, and the heirs would be entitled to such yr gp of 
a . LJ oy 1 . 

portions of it as on a settlement of their particular accounts me pes to 


with the tutor, might appear due. Whether on that settle- a: 

ment, each is entitled to an equal share of the balance found of his adminis- 
2 tration, the set- 

due on the general account, or whether their recovery of any tlement of the 


portion of it must not be preceded by a partition of the whole aero 


counts of each 

estate, showing what portion of it falls to each, is a question heir with his 
z : ie tutor is impro- 
which we may hereafter be required to decide, which is by poy admitted 


no means free from difficulty, and on which it would not be + rg —_ 


proper we should now express an opinion. Pe 
But as this judgement can properly do nothing more than to the general 

‘ “ne administration 
ascertain the balance due to the estate of the testator, exe- of the estate, 


a: cution should not issue on-it. When the heirs call on the S74svejudge 


tutor to render an account of his tutorship of each, the sum taht aaa 
which may be ascertained to be due by the judgement which du. 
may be rendered on the issue joined in relation to the general palance - = 


account, must be subject to such offsets as may proceed from eigen 


payments legally made to them individually. In this mode eral account of 
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Wesrzrs Ds. the sum really due to each heir can be easily examined into [ 


October, 1832. correctly determined. Under the course pursued by — 


—_—————— an 


THE ae the Court of Probates, it appears to us impossible to adjudi. F. 
xettam. cate legally and satisfactorily on so many conflicting interests: 
theadministra- . An objection was made to the right of one of the heirsito 


tion the suc- 


cession rT “~~ appeal from the judgement rendered against a coheir, Samuel] 
eee sent no L. Wells. It appears to us he had an interest, as the amount 


portions of it 

as on a by a otherwise be due to his coheirs. The plea of prescriptions 
ment of their iin : 

particular ac- not, in our opinion, sustained, as no account appears to have 
Sacomee = been rendered to the minor when he came of age. 


pear to be due 


to each. . 
Ts It is, therefore, ordered, adjudged, and decreed, that the 


judgement of the Probate Court be annulled and reversed; , 4 


and it is further ordered, that this cause be remanded, to be 
proceeded in according to law; the appellees paying the 
costs of this appeal. 





THE STATE vs. KELLAM. 


The act of February 17th, 1821, prescribing the manner in which clerks a 
courts may be removed from office, only permits prosecutions to be carried 
on by private individuals, for malfeasance or misfeasance in the discharge — q 
of the duties of their offices. 


Cases may occur where, although there may be no breach of official duty, the 
court on information given, will direct a prosecution by the district attorney. 
But they must be strong cases; such as render it unsafe to the public that the 
clerk be allowed to discharge the duties of his office any longer. 


At the October term, 1832, of the Supreme Court, sitting 
at Alexandria, Joseph Friend, a citizen of the parish of 
Ouachita, presented his petition to the judges at chambers, 


entitled tosuch debited against that heir diminished the balance which would _ 
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preferring charges and accusations against John H. Kellum, 
Esgq., clerk of the district court for said parish. 

He represents that J. H. Kellam onthe first of April, 1832, 
“did aid and abet one Jonathan Morgan, in the killing of 
Charles F. Morehouse; that notwithstanding the said homi- 
cide, &c., such is the deplorable state of public opinion, and 
want of energy and decision of the proper authorities, that 
said J. Morgan has only been indicted for manslaughter, and 
the said Kellam (with others — guilty), is suffered to 


pass with perfect impunity.” 


“It is the opinion of your petitioner that said J. H. Kellam, 


“clerk as aforesaid, should be brought to account somewhere, 


&c., and he begs leave to submit this petition, with the 
accompanying depositions, and prays that such proceedings 
be had thereon as may be just and proper.” 

The petitioner annexed a detailed statement in a subjoined 
affidavit, of the rencontre between Charles F. Morehouse and 
Jonathan Morgan, which resulted in the death of the former. 
In this he swears Kellam was in company with Mr. Morgan 
at the period of the unfortunate occurrence above stated 
aiding and abetting it. 

There was also annexed a copy of some depositions taken 
before the parish judge, on an accusation in this case against 
Col. Kellam and others, on account of the affair between 
Morehouse and Morgan, which resulted in their entire ac- 
quittal, &c. 

The case was proceeded in by the court at chambers, 
under the act of February 17th, 1821, “providing for the 
manner in which clerks may be removed from office.” 

The following opinion was then read in open court: 


| Porter, J., delivered the opinion of the court. 


The act of February 17, 1821, which, prescribes the man- 
ner clerks may be removed from office, only permits. prose- 
cutions to be carried on by private individuals for malfea- 
sance or misfeasance in the discharge of the duties of the 
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Wesrery Dis. office. ‘The reason for this restriction is obvious. The facts , 
charged in the petition laid before us, relates to mattéty — 
asnoxar® distinct from and unconnected with official duty. The party 4 
rut. complaining in “this case is not, therefore, authorized’to — 
ry are institute or conduct a prosecution. 1 Moreau’s Digest, 218) 
of the duties of | Cases may occur, where, although there be not a breach'of — 


pastes official duty, the court on information given, will direct the 
a pe papers to be placed before the attorney of the state. But 
- cook they must be strong cases. Such as induce a conviction that 


| pcg ya the person holding the office has committed acts which render . 4 


court on infor- it unsafe for the public that he should continue to discharge 4 


tion given, ‘ : ‘a 
will diect « its duties. We have attentively perused and deliberately 


aye maw iy of reflected on the evidence laid before us in this case, and we 


torney. But do not think it one which authorizes an interference. The 
they must be 


strong cases; charge is participation in an affray which ended in the death 
such as render 


it unsafe to the Of a citizen, and for which the grand jury only found a bill 
public that the for manslaughter against the principal. 
his office “may It is, therefore, ordered, that the applicant take nothing by 


longer. his motion. 





he 


ASHCRAFT vs. FLINT. 


P| 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE FIFTH 


PRESIDING. 
tH 


The curator of an estate belonging to a minor heir cannot confess judgement 
in favor of a creditor of the estate, and allow the property to be sold in 
pursuance thereof. The curator has no authority to discharge a debt by 
the succession in any other mode than by a sale under the authority of the 
Court of Probates. 


The plea of prescription cannot avail a purchaser claiming property under a 
defective title, derived from an irregular sale of minors’ property, when ten 
years have not elapsed at the inception of the suit, since the minor came of 


age. 
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This is a petitory action for two lots of ground.in the town WrerensTie. : 
of Alexandria, in the possession and claimed by the defen- —————— 


dant as curator of the vacant estate of one James O’Daniel. 
The plaintiff claims title regularly derived from Alexander 
Fulton and wife, who laid off the town and sold the lots. 

The defendant derives title from a judgement confessed 
by the curator of D. Davis’s estate, in favor of one Charity 
Walthers. Curtis’s appointment as curator was made at the 
foot of the judgement he confessed, against the estate he was 
appointed to represent and administer. Davis had purchased 
the lots from Fulton, and his heir, Thomas Davis, conveyed 
them to J. Taylor, who sold and conveyed them to the 
plaintiff. 

The defendant averred he had been long in peaceable pos- 
session of the property, under a bona fide title, translative of 
property; he therefore pleads the prescription of ten and 
twenty years. . 

The confession of judgement was made May 26, 1817, and 
suit commenced in 1828. 


Dunbar and Rigg, for plaintiff, contended: 


l. That this suit should be dismissed. The citation had 
not been served within the year allowed for the appeal, and 
no correction in the service of the appeal could be made after 
the expiration of that time. 

2. The judgement under which the defendant claims title 
to the lots was rendered by consent of Davis’s curator, who 
had no right to give it, and the whole proceeding in obtaining 
the judgement and selling the property was illegal, null and 
void. 


Flint, in propria persona, in reply, said: 


1. Service of the citation was made on the attorney. of the 
appellee, who is his agent, and in his absence the only agent 
known to the law, dc. ; 


63 


5 
PLINT. 
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WesrrxxDs. 2, The sheriff’s deed to C. Walthers ought to have been 
ee read on the trial. It was evidence at least of its contents, 


AsuomarT being an official act of a public officer. ia 
FLINT. 3. Proof by witnesses ought to have been admitted to show 


the loss of the execution under which the sheriff made the 


. sale to C. Walthers. The case ought to be remanded to - ‘ 


in this testimony. 
Porter, J., delivered the opinion of the court. - 


This is a petitory action. Both parties claim the premisés 
under ore Daniel Davis, who acquired the lots from the origi- 
nal grantee. _ The plaintiff’s title is derived from the son and 
heir of the deceased. The defendant’s from a judgement 
obtained against a curator appointed to his estate, and exe- 
cution and sale by the sheriff in pursuance of that judgement. 

On the trial, two bills of exception were taken by the 
defendant, to the rejection by the court of testimony offered 
by him, to prove the loss of the execution under which the 
sheriff had made the sale already alluded to. . We do not find 
it necessary to express an opinion on these exceptions, 
because, were we satisfied the court erred, we could not 
remand the cause to admit testimony which, if now before us, 
would not enable the defendant to sustain the right set 7 by 
him to the property in dispute. 

The execution, no matter how correct and formal, could 
not cure the defect which the judgemient presents. The 


curator was appointed to the vacant estate of Davis, the 26th. 


of May, 1827, and on the same day, or within one or two days 
after, without inventory, appraisement, or the pursuance of 
any one formality which the law required in the discharge of 
his duty, he confessed judgement-in favor of the plaintiff, in 


The curator 
of an estate be 


longing to a the following words: “By consent of parties, it is ordered and . 


h 
a pe decreed by the court, that the plaintiff recover of the defen- 


judgement in dant the sum of one thousand three hundred and forty dollars 


crestor ot ‘at, it the petition mentioned; and that the plaintiff agrees to 


low the pro- take the two lots, numbered 1 and 2, in square number 
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14, in the town of Alexandria, with the houses and improve- _, 
ments, are to be taken in execution, by the sheriff of the ——___ 
parish of Rapides, and sold according to law, to satisfy the 


said judgement and costs.” FLINT. 
The plaintiff was a minor,at the time this sale took ma per i patihag 


and his property could not be alienated in the mode it was thereof The 
curator has no 


attempted here. The curator had no authority to discharge authority to 


a debt due by the succession, in any other manner than by a debt by the 


a sale under the authority of the Court of Probates. Had he re in 


confined himself to the mere acknowledgement of a debt, and = home 


suffered execution to run in the ordinary way, a question fie celta 


might be raised, whether the act was void or voidable._ But — Court of 


the situation of a particular piece of property, and the agree- The plea of 
ment the creditor should have it in discharge of his claim, prescription - 


was ‘entirely out of the scope of the powers conferred on the veining eS 


curator, and could vest no right in the creditor purchasing it perty under a 
defective title, 
at the public sale. derived from 


The plea of prescription cannot avail the defendant; for %), Byer 


ten years had not elapsed at the inception of the suit, from na 
the time the minor heir came to the age of majority. not < capeed at 
the inception 

of the suit, 

It is, therefore, ordered, adjudged, and decreed, that the 8 fens - 3 


judgement of the District Court be affirmed, with costs. age. 
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McCRUMMEN vs. STEWART ET AL. Ane 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE SEVENTH 
PRESIDING. 


An attorney at law, or agent employed in the ¢ollection of money, is a com: 
petenit witness to testify on behalf of the principal in a suit contesting the 
fact of payment to such agent by the original debtor. 


Where the evidence is contradictory, and the case so equally balanced thata 
verdict found either way would not be disturbed, the Jedgement of the 
court thereon will be affirmed, with costs. : 


This suit commenced by injunction to stay an execution 
issued on a judgement obtained by Stewart & Ortley against 
D. & K. McCrummen, in 1821, for one thousand nine hundred 
and one dollars withinterest. The plaintiffalleges that this 
judgement has long since been paid, and the amount received 
by the then attorney of Messrs. Stewart & Ortley. 

The defendants pleaded a general denial, and prayed 
judgement, and the dissolution of the injunction, and dam- 
ages, &c. 

There was a verdict for the defendants, but sbintngit the 
plaintiff credit for one thousand dollars, paid: on the original 
judgement, which verdict, after an ineffectual attempt to 
obtain a new trial, was confirmed by the judgement of the 
court. This was the second trial. On the first there was 
judgement for the plaintiff. 

There was an attempt by the plaintiff to prove the former 
existence of receipts in full of the first judgement, and of their 
subsequent loss, but it failed. The evidence taken on his 
behalf is vague, contradictory, and none of it proves the fact 
of full payment. 

The defendant produced William Wilson, Esq., attorney of 


Stewart & Ortley, as a witness, who testified to the payment - i : 
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of one thousand dollars, but declared that was the only part peso | 
of the debt that had been paid. His testimony was objected ————_— 


M‘CRUMMEN 
v8. 
‘ ‘ STEWART 
watt. ETAL. 


Porter, J., delivered the opinion of the court. 


"An injunction was obtained by the plaintiff on an alle- 
gation, that a judgement which the defendants had recovered 
against a firm, of which the plaintiff was a partner, had been 
paid. Issue was joined on this allegation, and two trials took 
place by a jury in the court below; in the first, the verdict 
sustained the fact of payment, but the court granted a new 
trial; and in the second, the jury, by their finding, negatived 
it. From a judgement rendered in conformity thereto, this 


appeal was taken. sceinn 
The first question relates: to the admissibility of an agent at laworagent 


. loyed in 
of the plaintiffs in execution, who was:permitted to testify as the’ collection 

to the amount actually received by him. It is objected he conpunint 
was interested, and was swearing to discharge himself. The — sted 
competency of agents to give evidence.in cases similar to oftheprincipal 
this, has more than once arisen in this court; and we have testing tha fant 
held under authorities to be found in those countries from ° payment to 


t b 
which we have taken our rules of evidence, that they were the "Original 


competent. See the case of Lane vs. Depuyster, 6 Mar. N.S. a 
372, and. particularly that of the United States Bank vs. 
Johnson, 5 Mar. N. S. 310, in which this subject was fully 
examined. 

On the merits, the evidence is contradictory. ‘The agent Where the 
swears positively, that only the sum of one thousand dollars pi ig 
was paid: to him.” Two other witnesses testify, they think 57°, to) 0% 
they once saw a paper signed by the agent, in which it was ae yb 
stated the whole judgement was settled. There are some either way 
other circumstances which appear in evidence, tending, peed at 
though not strongly, to support the defence. Had the jury a of Be 
found differently from what they did, we should not have dis- on will be af- 
turbed their verdict; and the case seems so-equally balanced, “C4 with 
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p smear 9 that we think the same course must he pursued in relation to 
————-—-= that, from which thisappeal is taken... nM vw 
ARNAUD pO re 

a wil 
TARBE ET aL. Jt is, therefore, ordered, adjudged, and decreed, that ‘the 
judgement of the District Court be affirmed, with costs. |. 


Barry, for plaintiff. Rigg, for defendant. 





ARNAUD vs. TARBE ET AL. 


APPEAL FROM THE COURT OF THE SEVENTH DISTRICT, THE JUDGE OF THE FIFTH 


PRESIDING. 
: 


Substitution and fidei commissa are never presumed; they must be expressed. 
or clearly result from the sense and signification of the words used in the 


instrument, which contains them. 


So a donation of half the donor’s estate, made to his niece on the eve of her 
marriage, containing a condition, that if the donee digs without children 
born of the marriage, the property shall go to the husband; the donation 
becomes a substitution, which is forbidden by law; is null and void, and the 
property reverts to the donor. ; 


This is an action instituted by the plaintiff, to set aside and. 
annul a donation of one-half of the plantation and slaveson 
which he resides, made to Jean Tarbe and Marie Anne 
Bouis, niece of the plaintiff, in consideration of their intended 
marriage. The act of donation is contained in the marriage 
contract, signed by all the parties, on the eighth of November, 
1830. ‘The moiety of the plantation and slaves which con- 
stituted the donation, was estimated at thirty-four thousand 
three hundred and seventeen dollars and fifty cents. Jean 
Tarbe and Marie Anne Bouis were married, and lived with 
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the ‘plaintiff sometime afterwards, who was:an old man, and Wserzne 


without children. Since then, the. partiesydisagreed, and 
Tarbe and wife left the domicil of the former. 


“The plaintiff now seeks to anuul this donation, on-the ground TARSE Eat. 


that the act contains a clause of substitution, being made to 
the wife, and if she die without heirs, then it is to go to the 
husband. He also alleges, that Tarbe and wife were tolhave 
put some capital on the plantation, and that they have failed, 
and deceived him as to the amount of his capital; and thatif 
this donation is valid, it will take all that he is worth, and 
that after paying his debts, he will have nothing left to sup- 
port him in his old age, &c. He prays that the donation be 
avoided and annulled, and that he be for ever quieted in the 
possession of his property. 

Tarbe and wife admit their marriage, the marriage con- 
tract and donation, but aver it is valid in law, and that the 
plaintiff is worth a large property after paying this donation. 
They plead a general denial to all the other allegations in 
the petition. ‘The marriage contract was produced in evi- 
dence, and various accounts filed, and paroleevidence taken 
to show the situation of the plaintiff’s estate and the amount 
of his fortune. The defendants also admit they have left the 
plaintiff’s domicile, but aver it became so disagreeable on 
account of the plaintiff’s conduct, that they were compelled 
to do so. 

The case turns mainly on the clause of substitution. There 
was judgement for the plaintiff, and the defendants appealed. 


Maruews, J., delivered the opinion of the court. 


This suit is brought by a donor, in which he prays that 
donation by him made to the defendants may be avoided and 
annulled. Judgement was rendered in the court below in 
conformity with the prayer of the petitioner, from which the 
defendants appealed. © 

The plaintiff claims the nullity of the donation on two 
grounds. 1. On account of its being so excessive as to leave 
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| avenge him no property, or at least.not sufficient to support him, J 
2. That the deed of gift contains a clause of substitution,such 

aewapb = as. is reprobated: by our laws. . The first of these causes,of _ 


vanse ev at. nullity depends-for its support on testimonial proof. . Butwe _ 


deem .it unnecessary to examine this question, as we areof 
opinion that the donor must be relieved from his act im-con _ 
sequence of the substitution involved in the donation. ie 

‘The article 1507 of the Louisiana Code declares that , 
“substitution and fidei commissa are and remain prohibited”; 
and that “every disposition by which a donor, an heiror — 
legatee, is charged to preserve for or to return a thing toa | 
third person, is null, even with regard to the donor, the com 
stituted heir, or the legatee.” As it relates to substitutions, 
this article of our code is precisely similar to the article 896 
of the Code Napoleon, which has been frequently subjected 
to interpretation in the judicial tribunals of France, and has 


Substitution P&®® €Xtensively commented on by two of the most learned 9 


and fidei com- jurists of that country, Toullier and Merlin. The first ofthese 
agg tceioe§ commentators induces a. maxim both from the lawsof France 


They must be a5 they existed before the code, and the article 896 of this 


expressed, or 


clearly result legislation, (contrary, perhaps, to the principles of the Romaa 


from the sense 


and significa- law,) that substitution and fidei commissa are never to be pre- 
tion of gue sumed; they must be expressed, or result clearly from the 


the instrument sense and signification of the words in the instruments which 
which contains 
them. contain them. 5 Toullier, nos. 25, 27. set 
The maxim thus established as resulting from the law on 
the subject of substitutions, we consider just and reasonable, 
and such as would fairly be deduced from the article of the 
Louisiana Code above cited. The same author lays it down 
as a rule, that all substitutions are fidei commissa conditional. 
This rule is founded on a principle drawn from the Roman 
law, where it is stated that a day uncertain is equivalent to.a 
condition: “Dies incertus conditionem in sestamento — 
Law 75. D. de cond. et demonsir. 
In the present case a marriage contract was entered into 
by the defendants previous to the celebration of their mar- 


riage. To this contract the plaintiff became a party, and 
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made a donation to the intended wife of Tarbein the manner a 
and form following. After some anterior stipulations not 
requiring particular notice, he declared: “Que,en considéra-  “"¥AUP 
tion du présent mariage qui doit étre contracté entre Jean rtanae erat. 
Tarbe et sa niéce Marie Ann Bouis de son consentement et 

comme son plus prés et seal parent, et en consideration de son 

affection et amitié pour son futur époux; il donne céde et 

transfére a la dite Marie Anne Bouis a titre de donation en- 

tres viff pure et simple la moitié indivisée de habitation et 

esclaves déja mentionnés et décrits dans le: présent, pour en 

jouir et tenir en pleine propriété, mais si la dite Marie Ann 

Bouis vient a mourir avant le dit Jean Tarbe son futur 

époux ne laissant aucun enfant ou enfants du dit marriage 

qui doit se célébrer sous peu; alors et dans ce cas la moitié 

indivisée de la dite habitation et esclaves deviendra la pro- 

priété du dit Jean Tarbe, de la méme-maniére et»au dit 

titre qu’elle-méme; c’est-a-dire, comme sa propriété pleine et 

entiére sans aucune réstriction quelconque.”’ - 

According to the terms in which this donation is expressed, sin anatindé 
independent of the condition resulting from the uncertainty - —_ = Poot 
of the time when the substituted donor would take the estate made to his 
given, depending on the death of his wife, it is made under °ce,,0 the 
another condition, which might defeat his claim,- viz. the Se omlition 
birth of children from the marriage, and their existence at that if the do- 
the time of the death of the donor, from whom the property out Sa 
is to descend to Tarbes The policy of our law in prohibiting ®°™ of the 


marriage, the 


substitutions, is founded on reasons of public convenience and prope . , 
0 to e hus- 
utility; to preserve the order of successions uniform, &&¢.; to band, the do- 


prevent the confusion, difficulties, and uncertainties‘of titles "*%°" |, be 


comes rr 

, i ; tution, whi 
to property held under entails, and to leave it free for the er dden by 
purposes of commerce. law, is null and 


void, and the 


The act of donation under consideration, has at least an property _re- 
indirect tendency to change the order of succession as estab. Vers to the do- 
lished by law, and to place the property given, out of com- 
merce, as being unsusceptible of alienation by the original 
donee, during her lifetime; for if effect be given to that. part 
of the act which substitutes the husband to the rights of the 


64 



















































CASES. IN THE SUPREME: COURT 


b saga wife in the event of her death, without children born fromthe 2 
__—-— Marriage, and living at that time, she would be bound to pre _ a 

amsav> serve the property during her whole life, or in all.events, — 
canse ta. until the death of the substituted donee The conditions — 


imposed in the donation, which might in the course of future — 
events, destroy the substitution, does not the less renderitea 
substitution as violating the principles on which the law is 






founded, which reprobates deeds of this nature. The pro — 


perty could not be sold or disposed of by the donee, who, q 
from the evident meaning of the terms.in which the donation — 


is made, would be bound to keep it entire until her death; 


and, notwithstanding the conditions under which the husband 
is to succeed to the rights of his wife, the act of the donorhas 
a direct tendency to alter the general law of descents. The 
article of our Code, prohibiting substitutions, does not distin 
guish between such as are made without conditions and such a 
as are made with them; its disposition is general, and it would 
be improper in us, to make a distinction not found in the law; — 
the general prohibition, embraces conditional substitution. — 
5 Toullier, No. 37. 

According to the above view of the case, it is clear that the 
donee is bound to preserve during her lifetime, the property _ 
given for the person substituted; and the expressions of the _ 


article of the Louisiana Code on this subject, would annul 
the donation, without a clause in the act requiring it tobe @ 


returned to a third person; for in pursuance of the words of 
the law, if a donee be charged to preserve for or returna 
thing, &c. an instrument in which either of these dispositions 
is contained, has the effect to annul the donation. Thata — 


thing required to be preserved by one person for another, q 


should necessarily be returned or delivered to the latter after 


the period has expired for which it was directed to be pre- 4 | 


served, seems to follow as a necessary consequence from the 
obligation imposed, to keep or preserve for. The expression 
in the act of donation, is, that (on the happening of certain 
events) the property given to the wife shall become that of the 
husband, in the same manner, and under the same title, by 
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which she held it. From this expression, it necessarily results plage’ | 
that the property would pass to the husband under the sub- ————— 
stitution ‘contained in the deed, and that any*person'who  %° 
might represent the succession of the donor, would be’ bound ‘coun st at. 
to-deliver it to him in consequence of the title acquired by 
substitation. It is not necessary that there should be an 

— express direction to return the thing given to a’third person. 

re If such be clearly the intention of the donor, discoverable 

q * from the’ sense and meaning of the words used in the instru- 

3 ment, it suffices to fix the vice of nullity on it. 


It is, therefore, ordered, adjudgedjiand decreed, that the 
judgement of the District Court be affirmed, with costs. “ 





COCO vs. LACOUR ET AL 


Cp i sak 0s SiN er stl 


_ APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE 


Dy, Sabet 


SEVENTH PRESIDING. 


It is too late to propound interrogatories to be answered by the adverse party, 
when the cause is about being called for trial. _The law requires they 
should be annexed to the petition or answer, or they may be filed after- 
wards by leave of court on a proper case shown; but cannot be presented at 





the moment of trial, without good reason appearing why they were not 
offered sooner, supported by affidavit. Fs 


If the maker of a note gives the holder a new note, with another surety, and | 





takes up the old one, he cannot, when called on for payment, enter into the \ 
original consideration, because he has, by his act, induced the holder to / 
surrender the right which he had against the endorser, who was responsible. 

on the original instrument.. The surrender of that security isa g9nd gon: aN ise 


sideration for the new decttatiten « ane 


en pen oa Pein, 


Wesrzayr Du. 


CASESAN THE SUPREME COURT 3 
‘This suit is-brought on a promissory note, executed by q 


Gaster, 1° Doralise Lacout, late widow of J.-P. Lemoine, deceasedyag 


_- 


_ = 


principal, and Martin Rabelais as security, for one thousand F 
eight hundred and ninety-seven dollarsand seventy-one cents, — ; 
with interest, payable to the plaintiff, and dated 27th March, 


1830. The husband of Madame Lacour states, at the bottom 
of the note, that he authorizes her to sign it. i 
~| The defendants. aver they executed the note in ertor, 
That the:former husband of Madame Lacour, Jean P.Le © 


moine, was an heir of:Pierre Lemoine, deceased, and after 


the death of J. P. Lemoine and his father, the heirs of the 
latter had.a settlemenj, and a large balance was represented 
as being due to the other heirs by her late husband; and that 
supposing the settlement then correct, she gave her note to 
Artemise Lemoine, wife of Celestin Gauthier, and payable 
to the latter, as husband of this heir. The latter assigned it 
to the plaintiff.. That Coco, the plaintiff stated, her late hus- a 
band’s estate was indebted to him about four hundred dol- 
lars, and induced her to give a new note forthis balance; and 
including the amount of the note assigned to him by Gau- 
thier, with Rubalais as security. The note sued on, was thus 
executed, and the old one given up. ’ 

The defendants now aver, that there was error in the set- 
tlement of Pierre Lamoine’s estate, and that nothing was due 
from Jean P. Lamoine, to any of the heirs, nor to his sister, 
Artemise Lemoine; and that this part ‘of the obligation is 
without consideration and void; and that the estate of P. 
Lamoine is now under partition in the Probate Court. They 
also aver that J. P. Lemoine was not indebted to plaintiff as 
the latter stated, and that the whole consideration is Kn 
&c. 

There was judgement for the plaintiff; the defendants 
appealed. 

The defendants offered evidence on the trial, and pro- 
pounded interrogatories to be answered by witnesses, all 
tending to show the original error under under which this 
obligation was executed, and avhieh was rejected by the 
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court, as irrelevant, on the ground that.such error, if it 
existedy,could not affect the plaintiff; that, the heirs. must look 
to each other for the correction of errors.. The defendants’ 
counsel.excepted to the opinion of the court... 


Thomas, for the plaintiff: 


1. This suit is brought on a promissory note. The defen- 
dants say there was error in the original settlement of the 
accounts for which this note is given, and that the obligation 
to pay it is void. 

2. The principles of this case are settled by former deci- 
sions of this court; that there is a clear novation of the origi- 
nal debts, and the plaintiff must look to the defendants alone 
for payment. 

3. The error which the defendants set up as arising in the 

‘transaction between them and Sanininglt mation 
oan be: frasieed into-here, y Lonoiash 


ron for dafendenin: 


1. The defendants having discovered that they executed 
the note sued on in error, have a right to set up this matter 
in defence, against the notein the hands of the assignee. 

2. The novation or giving a new note, does not vary the 
rights of the defendants in their defence to this action; they, 
have all the rights against the assignee that they had against 
the: original parties to the transaction. 

3. But, it is contended, that there was.no novation in the 
execution of this note; it was given on the settlement of cer- 
tain claims and demands, in which there is error to the great 
prejudice of the defendants. . 


Thomas, in reply: 


1. The note sued on, is a purely commercial one, passed 
off in the negular course of business, and the defendants 
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Western Dw. cannot go into an inquiry relative to the want of conside- 
October. 18S. vation, as against the plaintiff. aia 4 
2. The original note for which this'y was given in partyig 
Lacoun et at. Not in our possession. If the defendants want to show’ that it 


was of a different character from this, they must meee . 
we cannot. %s 

3. A case similar to this, has been already decided in our 
favor. See Baldwin vs. Williams. 





Hebe 


Porter, J., delivered the opinion of the court. a 


The plaintiff held two notes on the succession of the defen- 
dant, Lacour’s husband; one had been endorsed and trans 
ferred to him by a certain Gauthier; of the other, he was the 


payee. After the death of the obligor, she was appointed 


tutrix to his minor children, and assumed the administration 
of the estate. While acting in that capacity, she took up the 
two notes already mentioned, and gave in lieu of them, that 
on which this suit is brought; the codefendant, mabe 
signed as surety. 

To this action the defendants plead that there was a want 
of consideration for the instrument on which the plaintiff now 
seeks to recover. That the note to Gauthier was given for 
a balance supposed to be due to him, when in truth none was 
owing. That the other was also without considération; and 
that the plaintiff was well acquainted with the transactions 
which caused the obligation to be executed in favor ps 
Gauthier. 

The suit was commenced in March term, 1830, and at the 
October term of 1831, the defendants as the cause was about 
to be called for trial, presented certain interrogatories on 
which they required the judge’s order that the plaintiff answer 
them. They were objected to as coming too late, and as 
irrelevant. The court sustained the objection, and the de- 


isto te lste fendants excepted. We think the court did not err. The 
interroguonies law requires interrogatories to be annexed to the petition, or 
by the adverse answer, as the case may be. No doubt they may be ‘filed 
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+ at Ww 
after with leave of the court, on a proper case shown. »'But chon ino 
whether viewed as an amendment to the pleadings or as an —————= 
application to procure evidence, it is too late to present them ois 


at the moment the cause is about to be tried, without showing “cour 27 aL. 


some reason why they were not offered sooner, and supporting ani Late 


the allegation by affidavit in the ordinary-way. Itis obvious being | called 
that a right such as is set up here would enable a defendant law _ requires 
to obtain a continuance in all cases where delay was an per rc 
object. Nothing more would be necessary than to refrain i oan 
from propounding interrogatories, of the materiality of which may be filed 

. ‘ p afterwards by 
he was a long time previously aware. No proof is offered jeave of court 
here to take the case out of the general rule: Itisnotshown (2,." Orr 


the plaintiff was present, and if he had seen the interrogato- but ae * 
ries were of such a description that an immediate reply could i ulemabsel 


not have been given; for they called for answers which must por — 


have required an examination of accounts. acne 
The case has been principally argued on the responsibility offered sooner, 

of the defendants for the note which had been executed by — by 

the deceased in favor of Gauthier and by him: assigned and 

transferred to the plaintiff. It has been contended the plain- 

tiff well knew the consideration on which it was given when 

he received it, and that a subsequent settlement and partition 

between the-heirs of the deceased and the wife of Gauthier 

shows it was executed in error. Admitting all this, it does 

not follow the plaintiff is not entitled to recover. A note 

may be taken with the knowledge of the consideration which 

passed between the maker and payee, and subject to the 

chance of payment being disputed by the former. In such 

case the party receiving it may consent to run the risk of the 

dispute, with the conviction that he has in any event: his 

recourse against the endorser. . And that recourse is in no 

respect affected by the knowledge that the maker may contest 

his responsibility. If, afterwards, the maker gives to. the “Tf the maker 

holder a new note, with another security, and takes up the (f° note gives 

old one, he cannot, when called‘on for payment, enter into ®¢w note with 


another surety 


the original consideration, because he has by his act-induced and takes up 
- z the old one, he 
the holder to surrender the right which he had against’ the cannot, when 
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| Sarees endorser, who was responsible to him on the original instru. 
| - ment. The surrender of that security was a good consider 


coco _ ration for the new obligation. An attempt has been made to 
Lacour et at. take the case out of the principle just stated, on the ground 
cated renter that this petition alleges the new note was taken asadditional 
sor pad a security for the debt due by the-estate of Lamoine. It is clear 
tion, because this allegation refers to the effect which the instrument was 
——— to have in relation to the original obligor, and such may have 
holder to sur- been the understanding of the parties. But in respect to the 
right which he endorser, not a doubt can exist that an agreement between 
ee agar the endorsee and a third party, by which a new note was 
was responsi taken and that surrendered on which the endorser’s name 


no ya stood, was an extinguishment of the endorsee’s recourse against 

ment. The sur’ the endorser. -1 Mar. NV. S. 618. 

porte Ae ‘ic, This opinion renders it unnecessary to notice the bill of 

ration for the exceptions taken to the opinion of the court refusing the de- 

i Ne fendants? permission to give evidence relative to the con- 
sideration of the note surrendered up. 

The remaining question in the cause relates to a claim set 
up by the defendants-to have discussion of the estate of Le- 
moine for that portion of the obligation which was given for 
ihe debt due directly from it to the plaintiff. They found 
this demand principally on the allegation contained in the 
petition, which has been already noticed, that the present 
note was given as an additional security. The facts of the 
case show that although the security was additional, it was by 
an agreement independent of the contract it was intended:to 
secure. The obligation to pay is distinct from the original 
debt. It is-positive and unconditional, and there can be no 
question that even considering the defendants as sureties, they 
cannot claim the right of discussion, because sureties may 
bind themselves in solido with the principal, or make anindew 
pendent obligation by which the right of discussion is aban- 
doned. i 

This opinion dispenses with the necessity of examining the 
third bill of exceptions relative to the propriety and legality 
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of receiving parole eviderice in relation en 


Lemeine’s estate. 


“It is; therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be affirmed, with costs. 





CRAIN vs. BAILLO. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE DISTRICT 
PRESIDING. 


In asuit to recover compensation forimprovements put on property sold-under 
a mortgaged claim of another person, proof of the increased value of the 
property by such improvement must be given, to authorize a recovery. This 
proof may be procured by calling in the purchaser of the premises at the 
sheriff’s sale. 

The act of 1831, page 102, annexing a penalty in damages on the dissolution 
of an injunction, does not apply to injunctions obtained before its passage. 
A statute cannot inflict a penalty for an act committed anterior to its pro- 
mulgation. 


The plaintiff had purchased a lot of ground in the town of 
Alexandria, of one Wm. Shipp, who had purchased it from 
R. W. Kay. | The latter, before these ‘sales, had’ mortgaged 
it to the heirs of James H. Gordon, to secure the payment of 
a debt. The heirs of Gordon obtained an order of seizure 
and sale on their mortgage against this lot after it came to 
the possession of the ‘plaintiff. He obtained an injunction 
against the defendant, as syndic of Gordon’s succession, to 
stay proceedings. In the mean tinie Crain went on and im- 
proved the lot.’ It was ultimately made liable to the mort- 
gage and sold. 

65 
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WesrzxxDis. The plaintiff now sues the defendant, as the representative * 
’ of Gordon’s estate, for the value of his improvements put‘on © 
the lot before it was sold, and ‘while in his possession. “He — 
avers he held the lot in good faith and under a title transl — 
tive of property. He prays that the sheriff be prohibited — 
from paying over the money arising under the sale, until the 
increased value of the lot, caused by his improvements, . q 
ascertained and allowed him. ‘ 
The defendants plead the general issue, alleging that the ‘7 
plaintiff’s claim was unfounded, &c. : 
There was judgement dissolving the injunction, with ten : 
per centum interest on seven hundred and forty dollars, and — 
seventy-four dollars in damages, in favor of the defendant. — 
The plaintiff appealed. 
This cause was submitted without argument. 


Porter, J., delivered the opinion of the court. ‘ 

> : 

This is an action by which the third possessor of mortgaged — 
property demands that he be paid out of the proceeds of a — 


sale made at the instance of the mortgage creditor, the value — 
of certain improvements which he alleges he placed on the ~ 
premises after they came into his possession. é 
The general issue was pleaded; and after hearing the par- 
In a suit to US the court of the first instance gave judgement against the — 


recover com- plaintiff, dissolved the injunction, and assessed the defen- 


8 teal ts dant’s damages at seventy-four dollars. 


fy sold unde If we take the value of the property from the testimony and _ 


aed Rage ot not from the sale, it was worth one thousand three hundred © 
ther person, dollars, or one thousand four hundred dollars, independent of — 
proof of the in- the improvements put on it by the plaintiff; they are proved — 


creased value a 
ge gre to have cost, a few years since, from two hundred dollars to — 
provement, three hundred dollars. The whole only brought seven-hun- — 


must be given, 


to authorize a dred and forty dollars at public auction. There is no proof 


pt what increased value the improvements put on by the peti- 
sere ~ tioner, gave to the whole; but a presumption is only raised, 
oaaiane of and that is not sufficient to enable us to reverse the judgement 
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below. When property is sold.at a sacrifice, as this appears Y/ser=R~ - 
to be, it is well known that a little more or less improvement —————_ 
often affects in asmall degree the price. The plaintifficould * —— 
have placed this matter beyond doubt by stile in. the pur- omen ai “a 
chaser at the sheriff’s sale. ' j Geo guesen> 
But the judgement is erroneous in assessing , damages in wd sheriff’s 
favor of the defendant under the act of 1831, page 102. The "The act of 
injunction was applied for and obtained previous to the, pas- aaieape 


infli It dama- 
sage of the law, and a statute cannot inflict a penalty for an fs hoap - 


act committed anterior to its promulgation. solution of an 
, injunction, 

does not apply 

It is, therefore, ordered, adjudged, and decreed, that the ‘° pe Ble age 

judgement of the District Court be annulled, and reversed; freitspasage 


and it is further ordered, that there be judgement in favor of mara oa = ~ 


the defendant, that the injunction issued ,in this case be dis- ese ee po 


solved; the plaintiff paying costs in the court of the first terior to tt 
instance, the defendant those of appeal. . promulga 


Rigg, for plaintiff. Flint, for defendant. 





HEIRS OF FULTON vs. ADMINISTRATOR OF CURTIS’S ESTATE. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF RAPIDES. 


A creditor who imputes a payment to a particular debt in the lifetime of the 
debtor with his assent, and after his death, in enforcing his demand against 
the surety for the remainder, he cannot change it by imputing part of it to 
another debt. If the debtor wished it, or both parties consented thereto, 
the imputation was correctly made and must stand. 


Where a vendee purchases at probate sale a tract of one hundred and forty-. 
five arpens of land, at forty-two dollars per arpen, and the tract is ascer- 
tained actually to contain two hundred and two arpens, he cannot retain 
the surplus. It is not a sale per aversionem of an entire tract with distinct 
and accurate boundaries, or an enclosed field, or an island. 
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‘Wastznx Ds. The plaintiffs appealed from adecision of the Probate Court. 
October, 1682: acing them on the tableau of Curti’s estate for. dollars _ 
—_* when they claim to be allowed a largersum. - ie" 4 
v8. Charles Curtis, in his lifetime, became the surety of one — 
cunmis’s 0'R PH. McWaters, who made the following purchase at the — 


probate sale of A. Fulton’s estate: hig 
“A tract of land containing 145 arpens at $42 per arpent, 
amounting to. $6,090 
R. H. McWATERS/ — 

CHARLES CURTIS” — 

“January 25, 1819.” ao | 
Mc Waters was the son-in-law of A. Fulton, but becoming 
insolvent, and having died, the balance due on this purchase 
was claimed of his surety. The contest arises mainly about 
the quantity of land purchased. This tract was sold at the 4 
sale of McWaters’s succession for one hundred and fifty-two 
and one-half arpens, which is a larger quantity than he pur 
- chased gt the sale of Fulton’s estate previously. But the heirs 4 
of the latter claim the difference. The whole case wassub- — 
mitted on the following agreement of facts, by 





Thomas, as counsel for the plaintiffs, and C. F. Scott, as 
counsel for the defendant: 


“It is agreed that before actual survey the tract of land 
purchased by McWaters at the sale of Fulton’s estate, con- 
tained two hundred and two arpens.” 

“It is agreed that at the sale of Mc Waters’s succession one 
hundred and fifty-two and one-half arpens of this land was 
sold.” a 

“It is agreed that under the sale to Mc Waters, that Ful- 
ton’s heirs charged his succession with one hundred and fifty- 
two and one-half arpens, at the rate agreed on in the sale, 
being five per centum more than expressed in the proces 
verbal, but being the quantity sold at the sale of Mc Waters’s 

estate.” 
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“It is agreed that at-the sale of A. Fulton’s estate, McWa- binge | 
ters purchased. this tract for one hundred and forty-five arpens Sous 


at forty-two dollars per arpent, with Curtis his security, &c. 
That at same sale, McWaters bought a negro woman for one 
(te hundred and nena —_ J. a 
his securi “ 

“It is peal that the heirs of Fulton have received from 
McWaters, in the portion coming to his wife from Fulton’s 
estate, five thousand dollars, and imputed it to the credit of 
this tract of land, &c.' Now if the court shall be of opinion 
that part of this receipt of five thousand dollars shall be im- 
puted to the purchase of the negro woman, it shall so decree 
as to do justice between the parties.” 

“The parties under the previous facts, submitted whether 
Mc Waters’s purchase of one hundred and forty-five arpens, 
and the sale: at his succession of one hundred and fifty-two 
and one-half arpens, binds him and his security for the pay- 
ment of one hundred and fifty-two and one-half arpens or two 
hundred and two arpens? Also, whether the difference in 
quantity from that expressed in the sale to Mc Waters, gives 


’ the surety the right to have the sale rescinded? And if the 


surety has no right to rescind the sale, and is not bound for 
the whole, to whom does the surplus over what was sold to 


McWaters, belong? To Fulton’s or McWaters’s estate?” 


[N. B. This cause was decided at October term, 1831, but 
owing to an error in calculating the sum decreed, was not 
made final until this term.] 


Mart, J., delivered the opinion of the court. 


On the 25th of January, 1819, at the probate sale of the 
estate of the plaintiffs’ ancestor, Mc Waters purchased a tract 
of land, and the defendant’s ancestor became his surety, and 
a mortgage reserved on the premises. The sale was ofa tract 
of one hundred and forty-five arpens, at forty-two dollars per 
arpen, and it is admitted the tract contains actually two hun- 
dred and two arpens. 


— 


ie 4 
CURTIS’s AD’R 
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WesrsnxDu. At McWaters death, one hundred and fifty-two and one, 
——____— half arpens of said land wassold. The plaintiffs charged the _ 
—_ defendants with that number of arpens, although more than _ 
vs. that expressed in the sale of the estate of the former ancestory 
comme Ab'®’ The sale to McWaters.was made at one and two yeany 
and with interest at ten per centum from the date, if of 

punctually paid. =i 
On the same day, at the same sale, and on the same tera q 

of credit, and with like interest, McWaters bought a slave a 


for one thousand five hundred and five dollars. “4 


The widow of Fulton and the plaintiffs, received pas : 
McWaters in the portion of the estate belonging to his wife; 
who was a coheir, five thousand dollars, which they imputed 
wholly to the part payment of the land. On these facts, the 
parties have prayed, that if in the opinion of this court, part 
of these five thousand dollars ought to have been imputed to: 
the payment of the slave, we may so decree. 

- Theyyhave submitted to us, whether Mc Waters’s paschetll 
of one hundred and forty-five arpens, the sale on his death of 
one hundred and fifty-two and a half arpens, binds him 
for the payment of one hundred and forty-five, one hundred 
and fifty-two and a quarter arpens, or two hundred and two, 
the actual contents? Whether the defendants can demand 
a rescission of the sale, or account for this difference between 
the number of arpens sold and the actual contents; and if he 
cannot demand a rescission, and is not bound for the whole, 
to whose estate does the surplus land belong, Fulton’s or 
Mc Waters’s? 

We are of opinion the appellants have no right to have 

A creditor the imputation set aside. They made it themselves; the 
vr onerh te 2 debtor does not appear to have objected to it at the time nor 


payment to a 


particular debt since; he had no right to insist on its being so made; and if 
of the debtor, it be made otherwise, he might object thereto. The appe* 
with hisassent, 


and after his lants, to have it refunded, must allege and prove facts, estab- 
rn Tee lishing it was illegally made, or they were’in an error. If 
mag the debtor wished it, or both parties consented thereto, 
the remainder, the imputation was correctly made, and must stand. The 
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principal debtor died without making any objection to the bg + | 
imputation, ahd had it not been made, the surety might have 
taken means’to guard against danger. McWaters,we are "¥-TON’s 

of opinion, purchased one hundred and forty-five arpens; his Pere a 
title ‘calls for no more, and itdoes not appear thatthere was, oa nnot 
a sale per aversionem of an entire tract, with distinct and change it by 


tin 
accurate boundaries, or an enclosed field or an island. | Innis of ft to ps 


vs. McCrummen, 12 Mar. 428. “ poe Lf. 


There appears no circumstance that could authorize the = vt —_ _. 


vendee to demand a rescission of the sale; it is, therefore, thewete the 
n 

unnecessary to inquire into the right of the surety todoso. yi, cotati 

The judgement of the Court of Probates is correct, except — and must 


as to the allowance of a change from seven arpens and a Wheres ven 
, ee purchases 
quarter, the difference between one hundred and forty-five 4+ ph en aie 


arpens actually bought, with the suretyship of the defendant’s — iy ond 


ancestor, and one hundred and fifty-two and a quarter arpens, —— a 


sold as part of Mc Waters’s estate, at his death. The plain- arte dol- . 
“ oes lars per arpen, 
tiffs, by ratifying the sale of these seven and a quarter arpens, andthe tract ic 


may have acquired the right of charging the estate of Mc- oie ee aoe 
Waters, but not his surety, who cannot be bound beyond tain two hun- 

dred and two 
what he became surety for. arpens, he can- 


The plaintiffs are, therefore, only entitled to the price of °t retain the _ 











surplus. It is 

145 arpens at $12. , $6,090 00 not a sale per 
From this, the amount of the receipt given to aun wank 
McWaters, is to be deducted. 5,000 00 With distinct 


and accurate 
boundaries, or 
enclosed 


/ $1,090 00 a oo 
On which, interest is due from the 25th of itané. 
January, 1819, to the 17th of March, 1829; or 
ten years one month and twenty-one days, at ten 


per centum 1,105 12 








$2,195, 12 
On this, a credit is.to be allowed, SOR eameprepcase 1,522, 50 








Leaving a balance of. oe § 672 2 



















WasrenxDu It is, therefore, ordered, adjudged, and decreed, that'the 
mcxax and reversed, and that the appellants be placed on the tableaiy 
nupsox Et at Of distribution of the estate of the appellee’s ancestor, forthe 
sum of six hundred and seventy-two dollars and seventy-two. 
cents, with interest thereon from March 17, 1829, at the rate 
of ten per centum a year, to be paid out of the funds of that 
estate as surety of Mc Waters, with the benefit of a previous 
discussion of the principal’s estate, the — paying costs 
in this court. + 
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HICKMAN vs. HUDSON ET AL. 


















APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE DISTRICT ’ 


PRESIDING. 
f 


In an action of boundary, when the true position of several dividing lines _ 
depends on the true course of a base line, whieh calls to run “north’ forty Z 
degrees east, without attending to the variation of the compass, which was 
eight degrees to the east of north, as ascertained for the purpose of showing 

the’ north forty degrees east of the true meridian on the globe;” such 

line'will be taken, and construed to run “north forty degrees east, as shown 

by the needle, without attention to or allowing first variation. + 





This is an action of boundary, in which the plaintiff cites 
the defendants, J. and J. Hudson, who occupy the next plane 
tation below him, and also A. Dupre, whose plantation 
adjoins the defendants, to appear in court in order to fix and 
establish the boundary lines between their respective planta- 
tions, according to law. The starting point or settled boum: 
dary, is at the lower side of A. Dupre’s plantation, on Red | 
river. The plaintiff contends, that the lower line of A. | 
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point on Red_river, north forty degrees east of that point on 
the globe, or the true meridian line; and that the other lines 
between the respective parties, be run parallel therewith; 
allowing to each, his proper distance of front on the river. 
The defendants averred, that the lower line of Dupre’s should 
begin at the same point, but run north forty degrees east, 
without attending to the variation of the needle, &c.; and 
that all the other lines be run parallel thereto, &c. The 
case depends mainly on the construction of an old Spanish 
survey, which is fully set forth in the opinion of the court. 
The plaintiff had judgement according to his construction of 
the survey. The defendant appealed. 


Thomas, for plaintiff, contended: 


1. That the Spanish survey of 1794, fixing the line on 
which these others are based, must govern in ascertaining 
the true course they are to be run. 

2. According to the language used in the Spanish survey, 
this line is to be run north forty degrees east, magnetically, 
without making any allowance for the variation of the 
compass. 


Boyce, contra, argued: 


That by the language used in the Spanish survey, the base 
line was to be run north forty degrees east, so as to give the true 
meridian or point on the globe, after allowing eight degrees 
for the variation of the needle. 


Maruews, J., delivered the opinion of the court. 


This is an action to ascertain and fix the limits of con- 
tiguous tracts of land, on which the plaintiff complains of an 
interference with the tract he claims, by “an: unauthorized 
line or limit between him and the defendants, John and 
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Dupre’s plantation, should be run from the fixed or starting beara 
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Westerns Dis. Jesse Hudson. The judgement of the court below was 


HICKMAN 
vs. 
SrUDSON EP AL. 


- favorable to the pretensions of the latter, from which ‘ts 4 


former appealed. ah 

The case involves questions relating to several tracts of 
land situated on the northeastern side of Red river, near toa 
place called the Regolets du bon Dieu. It appears by the 
evidence and titles produced, that a certain and well ascer_ 
tained point was established, from which the upper line or 
limits of the tract granted to one Monet, is to commence}, 
and on this limit, depends the course, which all the others 
embraced by this suit, must take. The defendants, however, 


rely on limits agreed on, and fixed by the consent of the © 


owners of the property in dispute, who held previous to the 
present claimants. The testimony adduced in support of this 
agreement, does not, in our opinion, establish the fact of its 
existence. 


In testing the correctness of the judgement of the District : 


Court, we must, therefore, resort to the facts resulting from 


the whole evidence of the cause. Of these facts, the most 


important, indeed, that on which the decision turns, is the 
fact disclosed by the grant and survey of the tract conceded 


to Monet. This land was surveyed in 1794, according to a — 


certificate of Don Carlos Trudeau, of that date. The survey 
was of ten arpens front on each side of Red River, with pa- 
rallel limits running north forty degrees east on one side of 
the river, and south forty degrees west on the other side, 
without attending to the variation of the compass; which 
was eight degrees to the east of north, as ascertained for the 


purpose of showing the north forty degrees east of the globe. _ ' 


This, we believe to be a correct translation of this part of the 
surveyor’s certificate, which was made in the Spanish lan- 
guage, and is in the words following: “Los limites parahilas 
dirigredos norte quarenta gradvs este: Y al sur quarenta grados 
euste de uno y otro lado del Rio, sin attendero a la variacion de 
la Busola variando estu de ocho grados al Norte-Este. Aquillos 
ocho grados feur in corrigidos a fin de senalar el norte quarenta 
grados este del globo.” 
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This instrument could not admit of the least doubt as to its WzstzanDs, 
meaning, and consequently, no room would be left for inter- ‘ 
pretation had it stopped at the end of the first clause, “sin manne 
attender ala varacion de la Busola.” Although the subsequent #upson x at. 
clause may have a tendency to create some obscurity and annie vo 


raise a faint doubt as to, the course which the lines of the when the true 
' survey should pursue, yet we are of opinion that it ought not egy 


to be allowed to control the clear and positive designation of nag a 
them as given by the first clause. According to this they are course of a 


to run north forty degrees east, as shown by the needle with- weet OP or re 
out attention to its variation. run “north for- 


ty “gene 
It may be true that this interpretation will leave the latter pre Pc 
clause without any important effect on the pretensions of the the variation 


parties to the present action, or in relation to any disputes mo: whieh ° 


which might arise respecting the land, as surveyed. But a — ie ag a 


designation of the true meridian thus made at the time of the cast of north, 


survey, would perhaps not be wholly useless as ascertaining {5,the + aaah 


the lines in future times, although run on the magnetic course f showingthe - 

: . _.. north forty de- 
as was done according to the certificate of the surveyor. Be grees east of 
this, however, as it may, we are of opinion that these last ex- a Be 


pressions in the certificate of survey cannot by any just inter- globe’ such 
pretation destroy the position and express direction given to taken, _ and 


the lines of this tract of land, without regard to the variation om ve 8 for 
of the compass. , tyde own by 
We think the court below erred in its construction of the the needle,” 
REF , Without atten- 
survey of land granted to Monet; and as all the limits now in tion to or al- 


dispute depend on the upper line of this tract, that error has rive _ 


caused an erroneous judgement in them all. tian 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be avoided, reversed, and 
annulled; and proceeding here to give such judgement as in 
our opinion ought to have been given in the court below, it 
is further ordered, adjudged, and decreed, that the line A, 
B, C, marked on the plat made and returned by K. McCrum- 
men, be fixed and established as the upper limit of the tract 
of land granted to Monet, which line runs north forty degrees 
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Wesrens Dis. east, according to the magnetic meridian. And it is further a 
——_— ordered, that all the contested: limits of the other tracts’ef 
nupsox eT At. Jand referred to in this suit, be made, fixed, and established, 
rioyketr in accordance with the course of the upper limit of the Monet 
“eA tract, and in reference to the quantity of land in front on the 
river, to which each of the parties to thissuit may be entitled; 
It is further ordered, that these parties be put or maintained 
in their several rights and possessions in pursuance of this 

judgement. The defendants and appellees to pay costs #: 

both courts. 








HUDSON ET AL. vs. PLUNKET ET AL. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE DISTRICT? ; - 


PRESIDING. 


An action of boundary to adjust the limits between two or more plantations, 4 
is not a sufficient disturbance of possession or title to authorize the pur 
chaser to maintain an injunction to stay the payment of the price. 


Where a party fails to show sufficient ground to maintain an injunction, it is 
to be taken as having been wrongfully obtained, and subjects the party ob- 


taining it to all the penalties the law inflicts on persons who improperly stay 
the proceedings of justice under false pretences. 


This is an injunction suit to restrain the defendant Plun- 
kett from proceeding on an order of seizure and sale obtained 
against the plaintiffs for part of the price of the tract of land 
on which they reside, and which they purchased from Plunkett. — 
Soon after this purchase, Wm. P. Hickman commenced his _ 
action of boundary against them which they apprehended ~ 
would greatly change the situation and value of the land, and 
which produced such a disturbance of their possession as au. 
thorized them to withhold payment. 
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The defendant Plunkett plead a general denial and prayed Westerns 
for the dissolution of the pppipennscs with five hundred dollars 


damages, &c. _. HUDSON ET AL. 





October, 1 


The plaintiffs reply that they are not in » default, ont the a 


defendant is entitled to no damages, because-they are ready 
to pay the price whenever they are quieted: in their - 
session. 

-The district judge dissolved the injunction and hove en. 
ment for. one hundred and fifty dollars in damages, and ten 
per centum interest on one thousand five hundred dollars, and 
costs. The plaintiff in injunction appealed. 

It was agreed the evidence in the case of Hickman vs. J. & 
J. Hudson, should be used in this case. [See ante 520.] 


Boyce, for plaintiffs: 


1. This is an injunction suit to restrain the defendant from 
proceeding on an order of seizure and sale for the price of the 
land they reside on, until they are quieted in their title. 

2. The plaintiffs called the defendant in warranty, being 
disturbed in their title and possession of the land. This they 
had a right to do, so that the District Court erred in dissolving 
their injunction to restrain the defendant from collecting the 
price. Having a right to seek redress in this way, they 
should in no event be decreed to pay damages. 


Rigg, for defendants, replied: 
1. That the disturbance complained of by the plaintiffs in 


* injunction, was simply a question of boundary. The title to 


the land was not at all endangered, and no part of the land 
was in danger of being lost. 

2. The injunction sued out was premature and wncigfal 
it was, therefore, rightly dissolved with damages. 


Matuews, J., delivered the opinion of the court. 


In this case an injunction was granted against an order of 
seizure and sale which the defendant had obtained against the 


ET AL. 
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bag plaintiffs, and in virtue of which a traet. of land was: seized 
which had been sold by. the defendant to said p 






sah * on which a mortgage was retained to secure the payment. of ' 


vs. the price, the sale being on credit and notes given by the pur. 
SOLLIBETY©S: chasers. The injunction was afterwards dissolved and dam 


An action of 


beoniey to ages assessed against the plaintiffs and their surety; and from 
eld this decree of dissolution the plaintiffs appealed. otis 
two or more This infunction was obtained on allegations of disturbance 


plantations, is 


not omuiieinnt of the plaintiff’s possession of the property bought, and dan. 


disturbance 


possession a ger of eviction of a part thereof, in consequence of a suit 


title to autho- + ought against them by one Hickman. The record of that 


_ Yige the pur- 


Gian injene suit is made evidence in the present case. It is an action of 
tion tostaythe bornage, and from the testimony taken in that case it does 
price. oo appear whether the adjustment of limits as claimed by 

fails to the plaintiffs, will in any manner affect the land as sold by 
how sfcent Plunkett to the present plaintiffs. We are of opinion with 
ee eiuenh ie the court below, that on the trial of the cause they did not 


to be taken as 
oe ond obtained, and, consequently, it had been illegally obtained 


taine ae and subjected them to all the penalties imposed by law on 


— persons who improperly stay the proceedings of justice by 


ing it to all wa 
cere false pretences. 


aw inflicted 


OF oimenem It is, therefore, ordered, adjudged, and decreed, that the — 


whoi ree: 
ly stay age judgement of the District Court be affirmed, with costs. 


tice under false 
pretences. 





HEIRS OF FULTON vs. SOLLIBELLOS. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE SEVENTH 


PRESIDING. | 


A surety who signs with his principal in the purchase of a slave at the probate 
sale of his principal’s father-in-law’s estate, cannot, when sued forthe price, 
exonerate himself by the plea of discussion of his principal’s estate, and that 
the purchase was made at the request of the principal's wife, and for her 
benefit. Ge 


- 


junction, it is show sufficient ground to maintain the injunction previously * 
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The plaintiffs sue the defendant as security of the late R. be snag 
H: McWaters, for the price of a ‘slave, amounting to ~— ee 
thousand five hundred and five dollars and interest, which "Zite" iy 
the latter purchased at the probate sale of A. Fulton’s estate. vs. 
They allege that the price of the slave remains unpaid; that poy. $3 
McWaters is dead, his estate insolvent, and that the defen- 
dant is now liable as his surety. 

The defendant avers that Eliza Mc Waters, one of the plain- 
tiffs, and heir of Fulton, was the wife of R. H. Mc Waters at 
the time of the sale, and directed her husband to purchasé 
this slave on her account, as a portion of her share as one of 
the heirs of Fulton’s estate, &c. He further states that the 
representatives of Fulton deceased, claimed the price of the , 
slave, and were put on the tableau of R. H. Mc Waters’s estate ion 
as creditors to that amount. That the defendant, having an pancplinde 
interest as surety, intervened, had the claim reduced to five prbets sale a 


hundred and fourteen dollars and thirty-one cents, with inte- bis principal’s 


father-in-law’s_ 


rest, ée., for which a final judgement was rendered in favor estate, cannot 
of Fulton’s heirs against McWaters’s succession, which is pase - 
unappealed from, and is now pleaded as res judicata. That celfby the ples 
to satisfy this claim, the proceeds of this slave, sold as part of of discussionof 
McWaters’s succession was to be first applied, and for any esatand tht 

remainder they were placed as chirography creditors against ‘¢ Purchase — 


won ae ae 


his estate. He pleads discussion of the effects of McWa- the request of 

ters’s estate, before coming on him, &c. wie anlde 
There was judgement against the defendant for six hundred ** benefit. 

and thirty-seven dollars and forty-three cents and reserving 

the rights of the minor heirs, &c., of Fulton to resist the 

judgement of the Probate Court, rendered on the intervention 

of Sollibellos against Mc Waters’s succession. The defendant 


appealed. 
Thomas, for plaintiffs, explained: 
l. The nature of the claim out of which this .contest 


arises. He urged the right of the plaintiffs to impute the 
payment made by McWaters, in the five thousand. dollars 
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Western Dis. received as his wife’s portion of Fulton’s estate to both the — 

ponte. purchases he made at-the sale of: the succession. 

rutTox's done this, the plaintiffs are entitled to a large balance rom s 
HEIRS : 

vs. his security in the purchase of the land. = 
sonnipere©® _ Q. The surety has no right to’ plead discussion of McWas 
ters’s property before coming on him. _He is bound in solids, 


to Fulton’s estate, as surety of Mc Waters. vod 





Pe ee 

















Boyce, for defendant: ‘ Ht ; 
_1. This case turns on a single point. When McWaters’s — 
estate was before the Probate Court the defendant appeared 
before the homologation of the tableau, and had this debt — 
reduced by the imputation of part of the amount received 
from Fulton’s estate to its payment. The judgement of ae 
mologation is now res judicata. 2 
| 2. The defendant has the right to discuss the property and 
proceeds of Mc Waters’s estate before he can be required to 
| pay the remainder of this debt. 
3. The judgement of the inferior court was erroneous and : 
: informal, in reserving the right of the minor heirs of sere 
| to appeal. 


Martin, J., delivered the opinion of the court. 


The defendant, sued for the price of a slave, as surety of 
McWaters, the purchaser at the sale of the estate of the 
plaintiff’s ancestor, admitted his signature to the proces ver- 
bal of the sale, and with this exception pleaded the general 

i issue, and that his principal was, at the period of the sale, the 
husband of the plaintiff Eliza, who had theretofore instituted 

| proceedings, to obtain a partition of Fulton’s estate, and the 

| sale was made with a view to this partition, and she requested 
her husband to purchase said slave on her account, in part © 

‘| discharge of her part of the estate, which was accordingly 

il done, though the proces verbal states the sale as made to the 

1 husband, and the defendant, knowing all these circumstances, 
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suffer by his suretyship, and she would keep him harmless on 
that account, and would consider the sum bid as a payment 
made to her on account of the share in the estate; and after- 
wards, in pursuance thereto, her husband, who had the man- 
agement of her paraphernal estate, did, with her consent, 
give a receipt for the sum the-slave sold for, as part of her 
claim. That her said husband has sincedied, and she.claims 
from his estate a large sum of money for property of her’s dis- 
posed of by him, and moneys received on her account, par- 
ticularly on her share of Fulton’s estate, and the sum for 
which the aforesaid slave was sold for,.and it has been allowed 
her as a privileged claim against her husband’s estate.. And 
she has either been paid therefor, or there is sufficient estate 
to answer her demand. 

Further, that, in 1821, McWaters made a payment to the 
plaintiffs of upwards of five thousand dollars, a part of which 
ought to be imputed to the debt for which the present suit is 
brought; and it was so understood at the time. That the 
plaintiffs have, without the consent of the defendant, indulged 
Mc Waters with a delay, whereby he, as surety, has been dis- 
charged. Discussion was also pleaded. 

In an amended answer, the defendant further pleaded that 
the present plaintiffs instituted a suit against the estate of 
McWaters, in the Court of Probates, for the price of the slave, 
wherein the defendant intervened, and by the final judgement 
afterwards rendered, their claim against McWaters was 
reduced to five hundred and fourteen dollars and thirty-one 
cents, with interest at ten per centum from June 25, 1819; that 
the price the slave sold for at Mc Waters’s estate’s sale, should 
be applied thereto, and the plaintiffs should be considered as 
simple creditors for the balance. _ The defendant pleaded this 
judgement to the present action, as res judicata. 

The District Court decided that the plaintiffs should recover 
from the defendant six hundred and thirty-seven dollars and 
forty-three cents, with interest at ten per. centum.on five 
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signed the proces verbal, as McWaters’s surety; and his wife Wzsr=an Du 
approved the sale, and-assured the defendant he should not 0...’ 
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be age = hundred and fourteen dollars and thirty-one cents, from 1%th 
March, 1831, with costs; reserving certain rights to some: of 


ANN aa the minor heirs. tt 
se From this judgement the plaintiff appealed. oat 
RO S. 


It appears that the rights of the plaintiffs against the estate 
of his principal, have been settled by a judgement in which 
they, the estate, and the defendant were parties, which he has 
pleaded as res judicata. The evidence clearly shows the slave 
was purchased by Mc Waters, and was sold as a part of his 
estate. The circumstance of his having done it at the request 
of his wife, even if it was clearly proven, cannot be of any 
avail to the defendant. 

There is no proof of any delay or indulgence granted by the 
plaintiffs to McWaters. The plea of discussion is unsupported. 


It is, therefore, ordered, adjudged, and decreed, that the 


judgement of the District Court be affirmed, with costs in 


both courts. 





BANK OF LOUISIANA os. ROBERTS. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE DISTRICT 
PRESIDING. 


The bank, as the holder of a note endorsed in blank, having the legal interest 
in it, may sue to the use of the last endorser in blank, who is entitled to the 
equitable interest, and recover the amount from the payee, or any of the 
previous endorsers. | 


The inferior court is not bound to order interrogatories to be answered, when 
it appears such answers cannot aid the party requiring them in his defence. 


Payment to the holder of a note, may protect the endorser and maker from 


does. not extinguish that of the endorser, who pays against the previous 
endorser and maker. 


* 





Z| 


the claim of the former; though it may extinguish his right against them, it | 
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ss + P W: 
‘This is an action on a promissory note by the bank, to the rege 4 
use of P. S. Newton & C€o., to recover from Joseph Roberts; —_____=. 
the payee and endorser; the plaintiffs are the endorsees or —— 


holders of the note, which is as follows: 


“Bavou Sauxy, St. Mary, March I, 1832. 
$1,421. 

On the first day of March, 1832, I promise to pay to Joséph 
Robert or order, at the coutiting room of A. Fiske & Coz, in 
New-Orleans, $1,421, for value received, with 10 perf cent. 
interest per annum thereafter, if hot punctually paid. 

PETER H. ROBERTS.” 

Endorsed: “P. W. Rosert, Baynarp C. Roser, Josern 

Rosert, P. 8S. Newton & Co.” 


The defendant pleaded the general issue, admitted his sig- 
nature as endorser, but avers the note does not legally belong 
to the plaintiffs; that it is void on account of usury; the charter 
of the bank prohibiting it from taking interest at the rate of 
ten per centum per annum; that he is only an accommodation 
endorser for the drawer, P. H. Roberts, and asks time to cite 
the latter in warranty; he propounds interrogatories, and 
requires the bank to answer, if this note was ever discounted? 
Has the bank any interest in it now? Did it advance any 
money on the note? And was suit directed to be brought by 
the bank 

On the trial, the motion to have P. H. Roberts, the drawer, 
cited in warrantry, and the bank to answer interrogatories, 
was overruled, and the opinion of the court excepted to. 
Judgement was rendered against the defendant, for the 
amount of the note and interest. He appealed. 

The evidence showed the note was presented and payment 
demanded at the counting house of A. Fiske & Co., in New- 
Orleans, when the note became due, and was duly protested 
for nonpayment, and notice sent to all the parties by mail. 


Rigg, for plaintiff: 


Called the attention of the court to the form of the note; 
ig was not discounted in bank, but only deposited there for 


v8. 
ROBERTS. 


———s = 
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| 
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Wesrerx Dis. collection. ‘The bank sues to the use of Newton & Co.,; who 
October, 
are the holders and owners of the note. aR? 


BANK OF LOUIS- : fs 


IANA Boyce, contra, contended: tit 
v8. e 


— 1. That the endorsers of an accommodation note, aj 
between themselves, should be considered in the light of com: 
mon sureties, and had a right to call the maker in warranty. 

2. The bank has no right to sue on a note bearing ten per 
centum interest; its charter forbids its taking more than renee 
ing interest, which is eight per centum. 


Marty, J., delivered the opinion of the court. 


The defendant, sued as endorser of a promissory note, 
admitted he endorsed it, and with this exception, pleaded the 
general issue; and that the note on its face, bears interest at 
the rate of ten per centum after maturity, and therefore could 
not be discounted by the bank; that the plaintiffs’ rights have 
been extinguished by payment; he prayed leave to bring 

» his anterior endorsers in warranty, and propounded inter- 
rogatories. 

The court refused the leave to order the interrogatories to 
be answered. There was judgement against him, and he 
appealed. 

His counsel has not fhistited i in this court, on the right to 
call in anterior endorsers, but has contended the District 
Court erred in refusing the order. The plaintiffs were called 
on first to say, whether they had discounted the note? 

It appears to us, this was perfectly immaterial, as their 
right was the same, whether they obtained the property of 
the note by discount or otherwise. 

Thebank as Lhe second interrogatory called on them to say whether 
the holder ofa they had any interest in the note? 


note, endorsed 


in bank, bev. It is evident that as holder of the note with blank endorse- 
rg .s ments, they had the legal interest which is sufficient to entitle 


meray the them to recover, and the disclosure of an equitable interest 
endorser in jn the party for whose use the suit was brought, could not 
blank, who is 

entitled to the have aided the defendant in supporting any of his pleas. 





 <~-— at 


—— 
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Lastly; the plaintiffs were interrogated and required to dis- ds | 
close whether they made any advances on the note. If yea, eerie 
under what circumstances, and whether they were repaid. *“"* 00 tou 
The district judge, in our opinion, correctly concluded that vs. 


ROBERTS. 
the answer to this interrogatory could not aid the defendant equitable in- 


in the support of any part of his defence. terest, and re- 


cover the 


The charter of the bank restricts it to the rate of six per meee from 

e 
centum on loans or discounts, 7. e. on what they take for the any Fi cm 
use of their money from the persons to whom they advance V0us endo 


it, on loan or discount. It does not appear to us that as to — rye 
all other contracts this restriction can be invoked against bounato order 
interrogatories 

them. to be answer- 
Payment to the holder of a note may protect the endorser pr denne vw 
and maker from the claim of the former; though it may ex- swers cannot 
tinguish his right against them, it does not extinguish that of conan 
the endorser who pays the holder upon his own endorsers and in bn dare 
the maker. the holder of a 


: te 
It has been, lastly, urged that corporations have no power tect the caton 


except those conferred by the charter, and that the bank is ser and maker 


from the claim 


not authorized to sue to the use of another. “ the foun 
¢ ° ° ou, rt ma 

It is authorized to sue, and the courts cannot arbitrarily extinguish ‘he 

restrict the authority. poo Pao 

not extinguish 


It is, therefore, ordered, adjudged, and decreed, that the ‘#t of the en- 


‘ dorser, who 

judgement of the District Court be affirmed, with costs, -~ ae 
endorser and 

maker. 
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Wesrern Dis. tke 
October, 1832. CURATOR OF GRAFTON vs. WELLS ET AL. . 


CURATOR OF , ee 
= APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE Distngy 


WELLS ET AL. PRESIDING. i; 
iW 


A tract of land, part of an estate, bounded on three sides by other plantations 
and a bayou, sold at probate sale as the last residence of G, and as contain. 
ing three hundred and eighty arpens, for three thousand dollars, is a salé - 
per aversionem; and although it is ascertained the plantation actually com 
tains but two hundred arid eighty arpens, the parchaser cannot obtain & 
diminution in the price proportioned to the diminution of the quantity CW 


below that actually found within the limits. 








The plaintiffs sue for the recovery of three thousand dollars 
and interest, as the price of a plantation adjudicated to the 
defendant T. J. Wells, at a probate sale of the estate of * 
! & E. Grafton. | 
| _ The defendants admit the sale and adjudication to one of | 
Hy them, but say the plantation was described in the proces verbal | 
“ as containing three hundred and eighty arpens, and warranted | 
to contain that quantity, and for which they purchased it; 
that it in fact only contains two hundred and eighty arpens, | 
which is all that has been delivered, and is in fact all it con- * | 
" : tains; they aver that they are entitled to diminution in ey, _ 

i in proportion to the diminution in quantity. i 
i The proces verbal of sale states that the land “lies on the | 
left bank of bayou Rapides, in descending, and adjoining | 
i lands of P. Lamothe on one side, and lands of Wells on ano- 

| ther side, &c., containing the quantity of three hundred and . 
eighty arpens, and was offered and adjudged to T. J. Wells, 
he being the last and highest bidder, for the price of three 
thousand dollars.” 

There was judgement for the whole amount claimed, the 


defendants appealed. 

i: The only question relates to the right of the defendants to 
| 

j 


Uber eet eT ee te We Reet ate 


a diminution in price proportioned to the diminution in quan- 
tity less than they actually purchased. 
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OF THE STATE OF LOUISIANA. 
Rigg, for the plaintiffs: 


1. Referred the court to a decision at its last term, where 
the same principle was decided that is now invoked for the 
plaintiffs i in this case. See Johnston vs. Quarles, 3 Lou, Rep. 

2. The purchasers in this case were well acquainted with 
the premises before they bought at the probate sale of Graf- 
ton’s estate. They knew the boundaries of the tract of land 
which comprised this plantation, and must be considered as 
purchasing with reference to those boundaries. 


Dunbar and Boyce, for defendants: 


1. We contend that in this case there ought to be a dimi- 
nution in price equal to the diminution in quantity. To 
prevent a diminution in price, something more definite and 
certain is required than a mere designation of the adjoining 
lands, than which nothing could be more vague and uncertain, 
unless the lines had been previously established by actions of 
boundary or actual survey. 

2. The boundaries as well as the adjoining tenements 
must have been described in the act of sale, to prevent a 


diminution in price. Civil Code, art. 2471. 


3. The seller is presumed to know the quantity and site. 
ation of the property he owned better than the purchaser, so 
that the construction of the sale must be against the seller. 

4, The legal definition of boundary is totally different from 
that presented in this case. Lou. Code, art. 822. 

5. The probate judge acted in error in selling more land 
than the title papers of the succession called for, and that a 
court of equity should grant relief. 


Porter, J., delivered the opinion of the court. 
A tract of land, part of the estate of one Grafton, was sold 


as containing three hundred and eighty arpens, situated on 
the left bank of bayou Rapides, in descending, and adjoining 





335 


deter 188 


preseyrgag or 


v8. 
WELLS ET AL. 
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plowagg lands of P. Lamothe on one side, and lands. of Wells onthe ’ 


_ other, being the last place of residence of the deceased. The 
" CURATOR OF quantity actually contained within these limits is two hundred 


GRAFTON 





WELLS ET AL. 


Amada re and fences on each, side marked the dividing 


part of an es- lines between it and the adjoining tenements.. The purchaser 


ss lives in the immediate neighborhood, and it is proved was 


a well acquainted at the time of sale with the tract purchased, 
es —s at The land was not sold at so much per arpent, but for one 
The last’ resi. Entire sum; in other words, it was a sale per aversionem. 


— cottac? The action is brought to recover the price which the de 
ing ee oe hun- fendants agreed to pay for the lands; and the defence is that 
ty po _ = they are entitled to a diminution for the difference between 


ethousand the quantity actually found within the limits, and that enume- — 


dollars, is a 


sale per aversi- rated at the probate sale. 
onem; and 


though it isas- It is difficult to distinguish this case from that of pe 
ies a ac. V8» Quarles, 3 Lou. Rep. 92; and we believe that case was 


os. and eighty arpens. The plantation has been opened for a 





tually contains correctly decided. Fraud is not proved or alleged. Error 4 


but two hun- 
dred and eigh- cannot be believed. The plantation had been under fence 


ty arpens, 


purchaser can- for years, and purchased by a person who had lived imits — 


oot on i, Vicinity, and was well acquainted with it. 


the price pro- 
po co to 


re 14 


the diminution It is, therefore, ordered, adjudged, and decreed, that the — 


of the quantity judgement of the District Court be affirmed, with costs. _ 


actually found 
within the li- fi 
mits, nae 


# 
+ 
es 
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OF THE STATE OF ‘LOUISIANA. 


“eS PLINT vs. WELLS: 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE SEVENTH 
ae PRESIDING. 


Where a suit is commenced by the curator of a vacant estate, ‘on his prede- 
cessor’s bond, and the penalty is not claimed, the action will be considered 
as one to compel the previous administrator to account and pay oversuch _ 
sums, as he may be responsible for in relation to his administration. 


So, if such a suit be brought in the District Court, it will be dismissed for want 
of jurisdiction, at the plaintiff’s costs. 


The Court of Probates has exclusive jurisdiction to compel a curator or 
- administrator of a vacant estate, to account and pay over such sums as he 
may be found responsible for. 


_ This suit is brought against the defendant on his security 
bond, as former administrator of the vacant estate of James 
O’Daniel, deceased, of which the plaintiff is now the curator, 
to compel the former to account to him in damages, for the 
value of property lost to the estate of O’Daniel, by his neg- 
ligence whilst administering it, and for the hire of a negro 
woman and child, which he kept for some time in his posses- 
sion, &c. The plaintiff prays that he be condemned in his 
capacity as administrator, &c., to pay two thousand dollars 
as the amount of damage due, and caused to the estate of 
O’Daniel, &c. 

The defendant excepted to the jurisdiction of the District 
Court to try the case, alleging that the Probate Court was 
the proper tribunal to sue in, &c. The motion was over- 
ruled, and answer to the merits put in. He plead a general 
denial, and justified his conduct as administrator; also, the 
prescription of one year to the plaintiff’s action. . The jury 
found a verdict of seven hundred and seventy-two dollars 
and sixty-two cents against the defendant, and allowing him 
credit for his fees; also, seventy-two dollars for slave hire. 


68 














ae There was judgement confirming the verdict. Thedefen. 
<= dant moved for a new’ orotate was overruled, and he 
appealed. an 


FLINT 


WELLS. 


CASES IN ‘THE: SUPREME’ COURT 


Flint, for plaintiff, in proprie persona, contended: Py 


I. That the defendant is liable for the account of sales of 
the estate of O’Daniel. 

2. It is shown he had collected the greater part of the 
amount of the estate, and has never settled for it. 

3. He is responsible for the amount of the estate for which 
he took no notes, and for the hire of slaves that came into his 
possession as administrator. 

4. The administrator, when his office expires, is functus 
officio, and he is personally liable, in damages, for negligence 
and other misconduct in the management of the estate, and 
was properly suable in the District Court. 


Boyce, for the defendant, urged: 
. b 
1. That the defendant had always been ready to render 









an account of his administration, and ought not to have been A 


sued. ah 
2. The Probate Court alone, is the proper jurisdiction 


before which an administrator is required to render an : 


account. Code of P. art. 924, 7 Mar. N. S. 105. 

3. The plaintiff charges Wells with negligence, in not 
taking security and collecting the debts of the estate, and for 
hire of slaves; he is not responsible for these things, and if he 
were, it would only be for damages, which are now prescribed 
by lapse of time. Lou. Code, 2295, 3501. 6 Mar. NV. S. 665. 

4. The administrator is not bound for the hire of slaves or 
interest on money in his hands, whilst. keeping the property 
of the estate. 


Martuews, J., delivered the opinion of the court. 


This suit is brought by the curator of one O’Daniel’s 
estate, against the defendant, who had obtained the adminis- 


se SEA BRE mag an crt Me ee eS pore 
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tration of it fromthe judge of the Court of Probates of the Wsersne Dy. 


parish of Rapides, where he was styled administrator of a =————=—= 
vacant estate, which, according to law, is to be administered © "™* © 
by an officer denominated a curator, the evidence found in wuts. 
thé’ record does not show; he, however, took on himself the —— a 
management of the estate submitted to his charge, and the by the curator 
: . of a vacant es- 
present action was commenced by his successor, to compel tate, on his 


him to render an account of his said administration. ‘The er 


cause was tried by a jury in the court below, who found a penalty is not 
3 js 5 claimed, the 
verdict against the defendant, and judgement being thereon action win be 
considered as 


rendered, he appealed. pera 
The petition sets out the bond given by the administrator, -. Re veto 


for the faithful performance of his duties; but the penalty to aappomningnc: 
appears not to be the gist of the action, as it is not claimed. Seweshoatay 


Thisis, in truth, a suit to compel the defendant to account and Pe "esponsible 


for in relation 

pay over such sums of money as he may be responsible for, to hie ached 
in relation tothe estate by him administered. ya ae 
A plea or exception was made in imine lites, to the jaris- the brought 
diction of the District Court, which was overruled, and. the agg - Fam 
defendant required to answer on the merits. We are of for want of ju- 
opinion, that the court below erred, in’ its decision oa’ this the plelaaitre 


exception. By the Codeof Practice, article 997, it is declared, casts. iia a 
that the judges of the Court of Probates shall ‘alone have Probates has 
power to compel officers, by them appointed, to administer Ginny 
successions, to account and pay over what they may be found 4 ts Noes 
toowe. This suit was commenced under the Code of. Prac- tor of a vacant 
tice, and most:be decided according to its provisions; and by count and pay 
these, the judges of the Court of Probates have exclusive each 
jurisdiction in cases similar to the present. found respon- 
The case of Ryan vs. Young, relied on by the plaintiff,and = 
reported in 7 Mar. N. S. 294, has no relation to the present; 
that case was decided under the old Civil Code. But the 
decision in the case of Baldwin vs. Rills, (found in the same 
volume, at page 105), is based on the principles which have 


directed our opinion in the instance now before the court. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be avoided, reversed, and 








CASES«IN: THE ‘SUPREME COURT 


we ' ’ wel 


% “ ‘ : . as 





HEIRS OF CURTIS vs. YOUNG. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE DISTRICT 


PRESIDING. 


A surety who is sued for the price of slaves purchased at a probate sale by the 
wife of the deceased partner, cannot set up a claim in compensation for the 
usufruct interest allowed to her for her marital portion after she is dead. 

ninety-one dollars and seventy-five cents, the balance due on 

Curtis’s estate, by Mary Drake, with John G. Young as one 

of her sureties. Both her and the other surety are dead and 


dor’s mortgage. 22a 





tion for usurious and illegal interest, paid to the aa 
through error. 

The plaintiffs had judgement for one thousand and ana 
dollars and eighty-four cents, with interest and costs, and that 
the slaves mortgaged be seized and sold to satisfy the judge 
ment. The defendant appealed. , 


Boyce, for the plaintiffs: 


/ tableau of her former husband’s estate as a creditor for the 


_s ‘ 

a annulled; and it is further ordered, adjudged, and decreed, — 
——_-— that this suit be dismissed atthe cost. of. calpain ot 

conn ns courts. or ' aaa eal a 











The plaintiffs sue for the recovery of one thousand and 
the price of two slaves purchased at the probate sale of Clias, © 
the plaintiffs seek to make the money out of the defendant, 
and subject the slaves so purchased, in his hands, to the ven- 


Young pleads payment, and sets up a balance in reconven> 


W The widow Drake (formerly Mrs. Curtis,) was put on the 


petal a el 8 
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full amount of her claim and judgement. | iiwanheteum Wwerieee 
fruct. only, and she is now dead, so that:any claim she ever = ' 
had is totally extinguished and gone. 7 commas en 
YOUNG: 
Flint, for defendant, contended: 


That as suit was instituted on the proces verbal of ‘the 
sale of Curtis’s estate for the price of slaves purchased by 
the widow, that her judgement against the estate decreeing to 
her her marital portion, should be imputed to the payment of 
what she purchased. 


Thomas, on same side, insisted : 


That the judgement of Mrs, Curtis (late Mrs. Drake) 
against the estate of Curtis, was not in usufruct, but for money 
which can never be had unless it is allowed in compensation 
or set off. 


’ Maruews, J., delivered the opinion of the court. 


This suit is brought to recover from the defendant a balance 
which the plaintiffs allege he owes to them as surety for the 
payment of the price of certain slaves purchased by one Mary 
Curtis, alias Drake, at the probate sale of the succession of 
their ancestor. The sum of money claimed by the petitioners 
is one thousand and ninety-one dollars and seventy-five cents. 
The court below, on an examination of the accounts as stated 
between the parties, rendered judgement in favor of the 
plaintiffs for one thousand and eleven dollars and eighty-four 
cents, from which the defendant appealed. 
The correctness of this judgement depends mainly on mat- 
ters of fact, and with regard to the propriety of the conclusion 
on those to which the court below came, we are unable to A surety who 
discover any evidence in the record to impugn that conclusion. hee al ph 
The defendant claimed ‘to offset a judgement which had purchased at a 


been obtained in the Court of Probates by Mary Curtis (his the wifeof the 
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bag principal in the obligation sued on) against the estate ofthe 
_____. plaintiffs, for her marital portion. This was decreed tovher — 

‘ — in usufruct during her life... She is now dead, and was ‘not 
sinavn. during her life entitled to any thing except the interest on 
deceased part- the sum allowed to her according to the terms of the judge. 


, t set 
eps claim is ment by which it was decreed to her. The evidence of the 


compensation case does not show the amount of arrearages of interest, nor 


fruct interest indeed that any remain unpaid... The claim in compensation 


for her marital ig too uncertain to be allowed. It seems to be wholly unl 


eae quidated and is not explicitly stated in the answer. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be affirmed, with costs. 





MILLAUDON vs. ARNAUD.” 


r 
APPEAL FROM THE COURT OF THE SEVENTH DISTRICT, THE JUDGE OF THE 
DISTRICT PERSIDING. . 


Where the plaintiff furnishes to the defendant an account current between 
them up toa certain time, and striking a balance to be then due, which the 
defendant receives without objection, he cannot afterwards, when sued for 
the balance due, produce the account to show overcharges, errorsin calcu. 
lating interest, and usuriousand illegal charges. It will be taken as evidence 
of a settlement and acknowledged balance at that time. 


And although there may be items of usurious interest charged in the account, 
yet when it is shown the defendant’s money was applied to their payment, 
it is in the nature of a promise to pay usurious interest, and when paid can- 
not be recovered back. ; 


The laws-of Spain affixing a penalty to loans fora higher rate of interest than 
authorized by law, of the loss of all the interest stipulated for, have been 
repealed. 
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OF THE. STATE OF, LOUISIANA. 
The commissions of two and one-half per centum in a merchant’s account for % ober Meee 


aeceptances, and the interest charged on them, are unsupported by any law, <n 


“or'custom having the force of law, and must be rejected when the account “““+AUPON 


ARNAUD, 







is sued-on. 
«This suit is brought on an account current between the 
plaintiff and defendant in which the former claims a balance 
ofeight thousand nine hundred and eighty-one dollars and 
forty-three cents, and the enforcement of a mortgage on a 
plantation and twenty-nine slaves in the parish of Concordia, 
against the latter, to secure payment. 

The defendant says he owes four thousand four hundred 
and twenty-six dollars and twenty-one cents, which he has 
always been ready to pay; that the plaintiff has overcharged 
him by including in his account usurious and compound in- 
terest, charging two and one-half per centum for acceptances, 
and ten per centum on the amount of those acceptances from 
the day they were paid, and finally charging the interest on 
that interest in subsequent accounts, &c. 

The defendant produced the account of Millaudon which 
had been rendered and no objection made .to it, to be read in 
evidence to show the-errors in calculating and charging in- 

- terest, commissions, &c. 
The plaintiff had judgement for the sum claimed, and the 
defendant appealed. 

































Barry, for plaintiff, contended: 


1. That an account current had been furnished. to the de- 
fendant, of all their dealings up to the year 1828, which stated 
the balance then due, and was not objected to. 

2. The defendant cannot now go beyond the time to which 
the account was rendered, as a final settlement then took 
place... : g 

3. This is in fact an action of mortgage to. subject mort- 
gaged property to the payment of the balance of an account 
due and acknowledged. 
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} ow auger De. Rost, for defendant, said: ew 
. ¥ fiat ye 
mene 1. There was usurious.and coaienniahl interest duagitl 
amnawe. the account of the plaintiff, which should be corrected. ,, 
2. The defendant does not deny the receipt of the goods 
and articles charged in the account, but there are charges of 
interest upon interest, and double commissions, which he has 
; aright to have struck out, and which will reduce the account 
to less than one-half. “it 


Boyce, added a_few remarks in reply for the plaintiff.» 


scant iaicn J., delivered the opinion of the court. 

The plaintiff sues the defendant to recover the balance dae 
on account, and he has prayed that: a plantation and slaves 
which were mortgaged to secure the payment of the balance 
due to him, may be seized.and:sold to satisfy the judgement, © / 

The answer of the defendant charges, that a large portion t 
of the. balance which appears against him on the account ‘ 
current of the plaintiff, proceeds from usurious and compound 
interest exacted by him in various transactions which the |/ 








ae =eenecee eb erre s & 


parties have had together. ‘ 
The defendant, on the trial, introduced the accounts cur. 
rent which the plaintiff had furnished to him from the year 
1822 up to 1828. We have not found it necessary to examine 
whether they establish the charge of usury, because it appears 
that in the year last mentioned, the principal and interestof | | 
all sums ‘due to the plaintiff previous thereto, were paid by the 
defendant, with the exception of thirty-one dollars and sixty: . 
five cents, and that sum was novated by carrying it to the 
ai debit of one Lapeice. 
ere the ; 
plaintiff fur- The counsel for defendant has contended, the production 


ish th 
defendant ‘an of this account current on his part, is not evidence of pay- 





pe ne ma ment; but we are unable to view it in any other light. The © 
caval A - a plaintiff considered his demand as settled, and the document \ 


and striking a would be evidence against him that it was settled. If the . 
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defendant did not regard it in the same way, it-was his duty 

to have made his objections to the plaintiff ima reasonable —————. 
time; and the act of receiving the account current, and retain- “™EAUPON 
ing it for so long a period, without observation of opposition, anzavp. 
isan assent to the application. which the plaintiff made of the Délanee to be 
funds of the defendant. If indeed the account current showed which the de: 
abalance then due to the plaintiff equal tothe amount of in- ree sities 
terest\debited, the assent of the:defendant would perhaps only ection, | he 
exist to the charge of usurious interest, and this assent: would wards, when 


ed for th 
be no stronger than a promise to pay illegal interest, and balamee due, 
would. still be open to contestation. But-here the account Produce the 


showed that the money in the plaintiff’s hands belonging to stow — 
the defendant, had been applied to the discharge of the in- in. calc 
terest, and the acquiescence of the latter is not limited to the serine 


propriety of the plaintiff’s debiting him with usurious interest, (6°! charges. 
it-extends also to the payment of it. See the case of Flower as alate of 
ét.ale vs- Jones et al. 6 Mare N.S: 143-4. end” acknow- 


balance 


/ It was decided by this court in the case of Perrillat vs. Peuch, _ ory 


that money paid on an usurious contract, could not be recoy- ianaltoug 
ered back. 2 Louw Rep. 429, y items of usuri- 


By a contract entered into between the parti¢n in April, eenatin ae 


‘ 
: 


1829, it was agreed the plaintiff should make advances of *ttount, yet: 


it 
goods and. money to the defendant, for which the latter was shown the de- 
to pay interest at ten per centum, and to secure the payment a = pen 


plied to their 
as well for these advances as for any endorsements the plain- pment, & be 


tiff might make for him, he mortgaged his plantation and 1 the nature 


slaves. fn the account current furnished by the plaintiff of = aie 


0 le and 


| the transactions between the parties since that time, the de- yen paid can- 
fendant is debited with two and one-half per centum commis- ace Pag 


sion on acceptances which the plaintiff came under for him. The laws of 
It is contended this charge is usurious. In this case the rae = 


inquiry is unnecessary. The laws of Spain which affixed as higher he 


. he } - interest th 
a penalty for lending money at a rate higher than that per- im! oo by 


mitted by law, the loss of the whole of the interest stipulated law, of the loss 


for, have been repealed, and the decisions of this court under pepper 


these laws can have no application to a case arising under r, have been 
repealed. 


the provisions of our code. If, therefore, we came to a con- 
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Wesrerx Ds. clusion thecharge in the account current of two and: one- 
- half per eémtum’ for acceptance was usurious, we could: only 
maueavpow reject that,item. ‘The agreement to pay ten per centumin- 
pe tegestypuld be unaffected by it.. But on another ‘conside- 
_[°®* _ qatidn-we think the charges for acceptance should be rejected. 
\' ‘Phe-claim must depend ‘for’ its: support’ on’ some ‘one“of"the 
‘following grounds: positive law, custom, ‘contract ‘between 
the parties, or the value of the service, from which thélaw 
will imply a promise. Now no law-has been shown which 


—_—-— 





at 


. The commis- gives two and a half per centum to the acceptor of a bill of 


= hall pet exchange; no custom having the force of law, or indeed any, 


centum in ® custom, is established by the evidence. The contract between 
merchant’s ac- 


count for ac- the parties, instead of supporting the demand, rather seems 
ceptances and 

the interest opposed to it; for the agreement was to pay ten per centum 
charged ©” interest for all advances, and the acceptance, perhaps, oughit 


them, are i. 


supported % to be considered as one of ‘the means through which these 
cutoin having advances were paid. Finally, no proof has been adduced, 


the force of 


law, and must that the value of an acceptance to the person for whose » 


be __ rejected accommodation it is made, is two and a half per centum; the 
when the ac- 


count is sued charge for these commissions, therefore, ae to us a 


vi __ untenable. 
"~The commissions for acceptance, and the interest charged | 


on them, must, therefore, be deducted, and the plaintiff have 7 


judgement for the balance. 


— ti is, therefore, ordered, adjudged, and decreed, that. the 


judgement of the District Court be annulled, avoided, and 


reversed; and it is further decreed and adjudged, that the » 


plaintiff do recover of the defendant, the sum of eight. thou- 
sand seven hundred and eighty-six dollars and eleven cents, 
with interest at ten per centum per annum, on the sum of 
seven thousand four hundred and thirty-seven dollars and 
thirty-seven cents, from the first day of October, 1831, until 
paid, with costs of the court below; those of appeal to be 
borne by the appellee; and it is further decreed, that an 
order of seizure and sale issue against the mortgaged pro- 
perty mentioned in the petition, and act of mortgage annexed 
thereto, and that it be sold to satisfy the judgement. 
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« OF THE STATE OF LOUISIANA? 


: rie : rin OR. wer i 
» WIDOW AND HEIRS OF HENRY 2s. Waist A 
;* " “3 eK? E 
apredg FROM THE COURT OF THE SIXTH DISTRICT, THE Pome om mt. 
f DISTRICT PRESIDING. se Pa bse 
‘ 48: \ : ; 
The ast of adjudication, or decision of the register and receiver, Brows as 
, landgommissioners, i in favor of a claimant of a pre-emption right to a tract 
of land, passes to such pasa all id right and title of the United States 
to the land claimed. : 


“Ih a contest between two claimants under different laws for a pre-emption 
right, the decision of the register and receiver, acting as land commission- 
_ er, is final between the pare and the si aes Court has no right, to 


Tevive or annul it. 
i 


"This is a petitory action, to recover a tract of one’hundred 
and twenty-four and a half acres of land in the possession, 
_and claimed by the defendant. The plaintiffs set up title to 
the premises in virtue of a settlement right under the law of 
April 12, 1814, as evidenced by the register’s cortificnte, aaa 

October 13, 1830. 

“The defendant avers, that neither the plaintiffs nor their 
ancestor, ever cultivated, occupied, or improved the [and, 
either before or since the act of 1814; but that he (the defen- 
dant) was in the actual occupation and cultivation, when the 
act of 1830 passed, giving preference rights to actual settlers; 
and that he gave notice, was proving up his claim under this 
law, intending ‘to make payment according ‘to its terms, when 
the plaintiffs, with a view to defraud him, entered the same 
land with the register, under pretence of having acquired 
a settlement right ‘under the law of 1814, and procured the 
certificate. He prays that the title thus fraudulently acquired, 
may accrue ‘to his benefit, on his paying to the plaintiffs the 
government price of the land. He alleges that he'has made 
valuable improvements on this land, worth one thousand dol- 
lars, ‘which he prays the plaintiffs. may: be adjudged to allow 
and pay him; and he further states, thatvif the ‘plaintiffs ever. 
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Pir ay had any right of pre-emption under the act of 1814, it has 


—_____=~. been forfeited by their neglect to conform to the requisitions 


wap aa of the act, because several public sales in the same district, 


have intervened between the date of the law and the One 
of their claim at the land office in Opelousas. . 

The register testified, that Welsh filed his notice to’ enter 
the land in contest, the 12th of July, 1830; that a commis- 
sion issued from his office in February, 1830, to take testimony 
to prove up plaintiffs’ claim under the act of 1814; the testi- 
mony was taken and filed the 30th April, 1830, and the claim 
adjudicated to them the 9th July, 1830. 

On the trial, the evidence did not support the plaintiffs 
claims to a settlement right under ejther of the laws of Con- 
gress, but showed the defendant had settled, cultivated, and 
improved the land, before and at the time of the passage of 
the act of 1830. The defendant had judgement, quieting 
him in the possession of theland. The plaintiffs appealed. 


Thomas, for plaintiffs, contended: 


That the register and receiver were the proper tribunal te . 
adjudicate on inchoate titles; and in this case, their decision 
between the parties is final, unless it be referred to the com 
missioner of the general land office. 


Dunbar and Rigg, for defendant, argued: 


1, That the plaintiffs had lost their settlement right 
under the act of congress of 1814, as there had been public 
sales of land in the district wherein the premises in contest 
were situated, and since their right accrued. See maroelll 
Digest, p. 477. 

2. By the pre-emption law of 1830, the defendant hada 
right to enter the land, being a settler or occupant. under 
the provisions of that law. ‘That the certificate of title from 
the land commissioners ought to inure to the benefit of the 
defendant. 9 Cranch 165. 5 Mar. N. S. 246. 
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3. The adjudication of the register and receiver, if made pee 


contrary to law, could not take ew or divest the rights 
yo mae by the defendant. 


‘Martin, J., delivered the opinion of the cuurt. 


The plaintiffs sue for a tract of land in the possession of 
the defendant, to which they allege they are entitled under 
the adjudication of the register and receiver of the land office, 
on their claim to a right of pre-emption under the act of con- 
gress, of April 12, 1814. 

The defendant resists the claim on an allegation, that 
neither the plaintiffs nor their ancestor, ever cultivated the 
premises, and so neither they or he are entitled to any claim 
to a right of pre-emption under the aforesaid act of congress. 

‘Farther, that “he, the defendant, occupied and cultivated 
the‘ premises during the years 1828-9, and part of 1830, 
and so he acquired a right of pre-emption under the act of 
congress of May, 1830; that he made application to be 
allowed to enter and exercise his right of pre-emption to the 
_ premises, but was not permitted to do so by the register of 
the land office, the plaintiffs having, in fraud of his rights, 
began proceedings to obtain the adjudication of the a 
and having finally succeeded in procuring it.’ 

There was a verdict and judgement for the defendant, and 
the plaintiffs appealed, after an unsuccessful attempt to obtain 
a new trial. 

‘It appears the plaintiffs did not succeed in making proof at 
the trial of any cultivation of the premises by their ancestor 
or themselves, though they did show he deadéned trees, ‘cut 
down underwood, and had some grubbing done on the land. 
Although, from the documents in the land office, it appears 
the register and receiver had evidence of cultivation: 

“The defendant showed occupancy and cultivation so as to 
establish his right of pre-emption under the last! act of Con- 
gress, if no other individual had a better claim. 
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Waoreen Da It is clear the right of the United States by the adjudication _ 
Of the officers of the land office, passed to the plaintiffs. They — 


wibew AXD get: up their claim to the right of pre-emption before, and had 
HEIRS OF A] 
uenry proceeded in their attempt to establish it some months before 


ween. the passage of the act of Congress under which the defendant 


Be _— = afterwards set up a claim. It is true the adjudication and 
udica’ 

decision of the payment of the price of the land was posterior to the last/act 
— aw of Congress. All this precludes the belief of any fraud in the 
as land com- plaintiff’s attempt to resist any right of the defendant. 
missioners, in : 

favor ofaclai- The last act of Congress may have given to the defendant 
ye “vent the right of pre-emption; but this right gives him no title in 
2S Bed “a the Jand, nor to the land, until he exhibits the necessary proof 
such claimant and procures the adjudication of the register and receiver, 
a oa J. The decision of these officers has been adverse to his preten- 
geo 7 sions. We know not any right in us to revise or annul it, or In 
claimed. substitute our own thereto. It is not for us to say whether he ~ 


I test 
wiideen tos may be relieved by any proceedings in the nature of a caveat, 


claimant un, to prevent the plaintiffs from finally obtaining a patent for 

pt ved Tight, the land. If we could examine the decision of the officers of Ww 

the decision of the land office, we ought to have before us the evidence which - 

roel ion. the defendant produced to them. It is not, pretended the | | 
— as land record contains a tittle of it. Indeed, the decision itself is 

ers, is final be- kept off. _Are we to say the officers erred in not yielding to _ 

So ndoche proofs promised after their decision? . The plaintiffs show a hi 

sins “ina title to the premises and the defendant does not exhibit any, a 

“tos orannul but seeks to avail himself of that of the plaintiffs as obtained 

in fraud. We have already said no fraud appears; there is 

no privity, no contract between the parties, before us, _. This 

case is not like that of a person who having sold his right of 

pre-emption, attempts afterwards to avail himself of it to. the 

injury of his vendee. _ As all his subsequent proceedings can 

be considered, as fair and honest on the supposition that he 

acted for the benefit of his vendee, the latter may allege it, 

and the vendor will not be believed if he attempt to gainsay 


it, for he cannot do so without alleging his own turpitude. 
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vd isy therefore, ordered, adjudged, and decreed, that het perme 
iu ent of the District Court be annulled, avoided, and re- —_____ 


yersed, and that the plaintiffs recover the premises from the 
defendant, with the costs of suit in both courts. 





ROW vs. RICHARDSON ET AL. 


APPEAL FROM THE COURT OF THE SEVENTH DISTRICT, THE JUDGE OF THE 


DISTRICT PRESIDING. 


Ina suit against three joint and several obligors ofa promissory note, but who 
_ sever in their trials, after one of them has a verdict in his favor he is a com- 
petent witness to testify on behalf of his co-defendants. 


Where two joint and several obligors to a note have been induced to sign it 
on the promise that a third person was to sign with them, their obligation is 
conditional, and on that person refusing to sign, they will be discharged. 


This suit is instituted on a joint:and several note for three 
hundred dollars, signed by Wm. Richardson, John McCor- 


‘mick, and Levi Guice, and payable to the plaintiff in good 


merchantable cotton, in January, 1832. 

Guice severed in his answer, admitted his signature, and 
alleged that he signed the note on the condition that one Liles 
was also to sign, but who declined;*therefore, he avers that 
there was a want of consideration and fraud in the execution 
of the note, and prays for a separate trial by a jury. No 
objection was taken to this course; he had a verdict in his 
favor. Afterwards, the plaintiff, in an amended petition, 
alleged that Richardson and McCormick assumed to pay the 
amount of the note in money, and that McCormick acknow- 
ledged himself bound for the whole debt, but wished the 
others joined with him, that all might be sued together. 


ROW 
vs. . 
RICHARDSON 
ET AL. 
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barge 9 The remaining parties went to trial on the amended peti | : 
——-- tion and the answer of Guice. There was a verdict for a oe 
now Cormick, and against Richardson, for three hundred dollar, | an 
nicuannsox which was confirmed by the judgement of the court. ih 9 to 
iil On the trial, the defendants offered Levi Guice, after ver. ant 
dict in his favor, as a witness to show that no consideration f 
was given for the note sued on. A bill of exception was Me 
taken to the opinion of the court admitting the witness, |. vel 
The evidence shows that the note was executed in conse- jud 
quence of a horse race made between Row and Richardson, 
which was run and won by the former. It was shown that 
when McCormick signed the note, one John Lisles was to 
have signed with the others, but that after they affixed their 
names, Row remarked he had enough, and Lisles declined 
signing. McCormick was very angry at Lisles’s not signing, 
but did not withdraw his name, which he might have done. 
It is in proof that when the note was presented to McCor 
mick for payment, he acknowledged he was bound for the 
whole amount ef it, as Richardson had failed to deliver the att 
cotton; and said he was. willing to pay his proportion of.i¢ |. ple 
provided. the others would pay theirs. He proposed to leave 
notes in the hands of a friend to settle his part, &c. 
The plaintiff moved for a new trial, because the verdict 





ad 
was contrary te the evidence. The motion was overruled, W 
and the plaintiff appealed. pe 
co 

: Barry, for plaintiff, submitted this case on points. 
+i su 
Dunbar and Wilson, ‘for defendants, submitted the case ju 
without argument. | " ay 
at 
Martuews, J., delivered the opinion of the court. a 
@ de 
This suit is: brought on an instrument of writing wherein to 
the defendants promised. jointly and: severally to pay to the th 


plaintiff three hundred dollars, payable in good, merchantable 
cotton, to be delivered at Monroe at the market price. 
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This instrument was signed by Wm. Richardson, Levi eae 
Guice, and John McCormick, who severed in their answers, ; 
and Guice claimed and obtained:a separate trial. The jury- re 
to whom his»case was submitted, found a verdict in his favor, RICHARDSON 
and judgement was rendered in pursuance of said verdict. Be. oa ra 
The case, as between the plaintiff and Richardson and gainstthreeob- 
McCormick, was submitted to another jury who found a et "ae 
verdict against the former, and in favor of the latter, and py oe c= 


judgements were rendered according to thewerdict. From ver in their tri- 
als, after one 


the judgements thus rendered the plaintiff appealed. of them has a 
The defence set up by Guice and McCormick rests on ;orut,",,s 
allegations in their answers which, if true, show that although oo 
they signed the note in question, they only consented to as- onbehalf of his 
sume the situation of sureties in relation to Richardson, and a 
that they agreed to take on themselves this obligation only 
on condition that one Liles should sign the note with them, 
which he refused to do; all of which circumstances being 
known to the plaintiff. The instrument, executed as above 
stated, was staked by Richardson on a horse race with the 
plaintiff, and won by the latter. After Guice was discharged 
by the verdict and judgement pronounced in his separate 
trial, he was offered as a witness for McCormick, and was 
admitted to testify, to which a bill of exceptions was taken. 
We are of opinion that after acquittal the witness was com- 
petent, and that the circumstances in which he appeared 
could only affect his credibility. 
The testimony adduced on the part of the deferidants, who | Where two 
succeeded in the court below, seems to have convinced two id hae ts 
juries of the truth of the facts alleged in avoidance of their }, "Ot have 


apparent promise and obligation, and we are unable to find to ‘sign it on 
romise 

any thing in the record, fo lead us to a different conclusion that 4 third 
person was to 


on the facts of the case; if they be true, the obligation of these sien with them 


~ : : +48 ° their obligation 
defendants, resulting from their promise, was conditional, i. e. gece ditfon = 


to take effect only after the signature of Liles to be affixed to and on that 
. erson refus- 

the note, which never was done.. ing to sign, 
they will Se 


It is, therefore, ordered, adjudged, and’ decreed, that the “ischarsed. 
judgement of the District Court be affirmed, with costs. 
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CABLE vs. COE ET AL. —7 
rE 
APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE SEVENTH, . 


PRESIDING. 


A donation propter nuptias, made by the husband in the marriage contract, on 
the eve of the celébration of the nuptials, does not have the effect of a mort- 


gage on the husband’s property against third persons, unless the state of the 
husband’s affairs at the time of the donation, authorized it. 


This is an hypothecary action instituted by Mrs. Cable, to 
enforce her legal mortgage for the restoration of her dotal 
and paraphernal property, against a house and lot in the town 
of Natchitoches, in the possession, and claimed by Aaron 
Coe; and against a negro man in the possession of Samuel 
Davenport’s heirs; also, a negro man in the possession of L, 
S. Hazleton, and a negro man in the possession of P. Bossier, 
all of which property was alienated by her husband since their 
marriage. 

The plaintiff obtained a judgement for the sum of eighteen 


thousand dollars against her husband, and a separation of 


property. Not finding property sufficient to satisfy this judge- 
ment, she is now pursuing the third possessors of Property 
sold by her husband during marriage. 

Aaron Coe was the partner of Cable, the husband, and half 
owner of the house and lot. He also averred, that Cable 
owed Bullit, from whom the house was first purchased, one 
thousand one hundred dollars, for which the house was mort- 
gaged, and which he had paid and was subrogated to Bullitt’s 
rights against Cable. He also denied the, plaintiff's right 
under her mortgage, and that her judgement was obtained 
through fraud and collusion; he prayed that she be required 
to discuss several slaves sold to Davenport, Hazleton, and 
Bossier, before coming on him. 
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citation in this suit, but that he was sold to another, and they. 
were not liable.» Hazleton having died, the’suit as relates to 
him, was sent to the Probate Court. 

Bossier alleged fraud and collusion between the husband 
atid wife, and averred that any property sold by her husband 
previous to the alienation of her paraphernal effects, is not 
liable to her mortgage; and that he purchased the slave from 
Cable & Coe, who were partners in trade, the former only 
owning one-half of the title to said slave. 

The plaintiff claims a legal mortgage for the restitution of 
her dof, amounting to two thousand dollars, as settled in the 
marriage contract, dating from the 17th'day of August, 1818; 
and for five thousand five hundred and twenty-eight dollars, 
the amount of her paraphernal estate, dating from the 7th 
of August, 1819, as set out in the following receipt: 

«J, Jared Cable, and Caroline Cable, acknowledge to have 
received of Josiah S. Johnston, a note of the corporation of 
the city of New-Orleans, for five thousand five hundred and 
twenty-eight dollars, in favor of Jared Cable and for his wife’s 
portion of the money due from the city by act of compromise 
of the 7th of August, 1819,” &c. Dated “Natchitoches, De- 
eember 17th, 1820.” 

The district judge decided that no mortgage attached 
either under our code, or the Spanish law, to a donation 


565 


- Davenport’s heirs aver,that the slave sold to their ancestor ps foo ime! | 
| was not in their possession at the time of the service of the =———-—— 


CABLE 
vs. 
COE ET AL 


propter nuptias, such as the plaintiff claims for the two thousand - 


dollars stipulated in the marriage contract. There was 


judgement for Coe, with costs; against Bossier for half the 
price of the slave he had purchased; and against Davenport’s 
heirs for the price of the slave purchased by their ancestor; 
all in virtue of the plaintiff’s legal mortgage resulting from 
the receipt of her paraphernal effects by her husband. 


- Rost, of counsel for the plaintiff, moved for a rehearing, on 
the following grounds: 
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ange Dav 1. The court erred in decreeing the property last sold, to | 
Se be first discussed by the plaintiff under her legal mortgage 9 

capLe = against her husband. ee | 
COR ET AL. 2. That however the law might stand’ before the adoption | 
of the Code of Practice, it is provided in that work, under “a 


title of Hypothecary Actions, art. 72, that the mortgage creditor — 
shall in no case be bound to discuss property out of, the poe 
session of the original debtor before seizing that in the hand | 
of the third possessor. 

3. The court, by overlooking this seinieion of law, have 
worked an irreparable injury to the plaintiff. 


And now, at October term, 1832, these causes coming on 


for final hearing, were argued by 
Rost, for plaintiff. Boyce, for defendants, 
Martin, J., delivered the opinion of the court. 


The plaintiff is appellant of a jadgement by which she was 
A donation denied the right of having a judgement against her husband — 
—_ oer the for the restitution of her dot and paraphernal estate satisfied 


made b 

husband __ by the sale of a house and lot sold by him to the defendant, 
tract on the We thought that she had a tacit mortgage for what she 
eve of the ce 


ebration of the Calls her doé, but which is nothing but a donation propler nup- 
— F —_ tias, but that she was bound to discuss property disposed of by 
— of a her husband before the sale to Coe. 

the bueband’s Upon a rehearing, and after an examination of this peli 


—" third in New-Orleans, where we had access to numerous authorities, 


persons, unless i¢ has not appeared to us perfectly clear. But there cannot — 


the state of the 

husband’s af- be any doubt that according to the decision in the case of 

ad ‘dee = Mercier vs. Andrews, 2 Lou, Rep. 538, such a donation cannot 

nation autho- have effect against third persons unless the state of the hus 
band’s affairs, at the time of the donation, authorized it; and 
that the burthen of proof is on the wife. No evidence on this 
head appears in the record in this case, and the pretensions 


of the plaintiff on this score cannot be sustained. 
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The sale of the house and lot took place in 1818, and it bona 


does not appear that any part of the paraphernal estate had 
come to the husband’s hands at that time. 


_ It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be affirmed, with costs, 


oe 





CABLE vs. DAVENPORT’S HEIRS. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE SEVENTH 


PRESIDING. 


Where mortgaged property is sold and transferred by the third possessor on 

the day of the service of the citation, at the suit of the mortgagee for the 

“enforcement of the mortgage, such transfer and disposition will not affect 
the mortgagee’s rights against the third possessor. 


Mart, J., delivered the opinion of the court. 


The plaintiff seeks to enforce her tacit mortgage on a slave 
sold by her husband to the defendants’ ancestor, and render 
the same liable to satisfy a judgement which she obtained 
against her said husband for the restitution of her dotal and 
paraphernal property. 

The defendants pleaded the general issue, and that they 
were not at the time of the answer in possession of the slave, 
nor were they at the time of the service of citation, nor at 
any time since; and that they are not owners of said slave, 
nor were they at the time of said service, nor at any time 
since. 

There was a judgement for the plaintiff, and the defen- 
dants appealed. 





CABLE 
v8. 
DAVENPORT’S 
HEIRS. 


Where mort- 
d proper- 
ty is sold and 
ransferred by 
the third pos-- 
sessor on the 
day of the ser- 
vice of the ci- 
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WestzrnDs. The evidence shows that the slave was sold to the brother 4 


Oavter, 18% of one of the heirs of the husband on the day of the service 
“— of the citation, and the vendee believes, with the intention of e 
sossier. rurming him from the operation of the present suit. tie 7 

tation at the ~ ‘The claim of the plaintiff as against her husband, her tacit 


suit of 


mortgagee for mortgage, and his sale of the slave to the defendant’s ancestor, 
the enforce- 


ment of the are proved, and the disposition they have made of at, cannot 


such i 
ne pagan affect her rights. 
disposition will 

not affect tee It is, therefore, ordered, adjudged, and decreed, that the 


Fight ‘agnnst judgement of the District Court, so far as it relates to the 
pa P* heirs of Davenport, be affirmed with costs. 





CABLE vs. BOSSIER. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE SEVENTH t 


PRESIDING. ; 


Where the wife has a mortgage on the whole of her husband’s property, for 
the restitution of her paraphernal effects, she can enforce it against the undi- 


vided helf or part of the estate, which her husband holds jointly with 
another. 


So if a slave held in partnership between the wife’s husband and another, is 
alienated, her mortgage attaches to one-half the slave in the hands of the 
third possessor. 


Marmn, J., delivered the opinion of the court.* 


The plaintiff seeks to enforce her tacit mortgage on aslave, 
which she alleges to have been sold by her husband, and 
which is now in the defendant’s possession. She sets up her 
claim in virtue of a judgement which she has obtained against 


*This is the same opinion pronounced in 1829, and now made public. 
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her husband, for the restitution of her dotal and paraphernal paring — 9 


estate. There was judgement in her favor, and the defen- ————— 
dant appealed. = 
Her pretensions were resisted on the ground: R BOSSIER. 
. 1. That she had alleged a sale of a slave by her husband, 
and the evidence was of a sale by Coe and Cable, of which 
firm, her;husband was a member. 
2. The wife has no mortgage on partnership property. 


3. There is no evidence of the money receipted for by the __ Where the 


husband and wife, having been alienated or disposed of by m pe c 

him, eh re ip of the slave. be or 
. - ] fi 

4 That she has no mortgage- for the donation propter aaa a 

nuphas. of her - 

Frets 


On the first question, we think that the sale of a slave by Phernel e 


she can en- 

Coe and Cable, is evidence of Cable’s sale of his undivided force it against 
the undivided 

part. half or part of 
On the second, we think that as the wife has a mortgage = Rn, ng 


on the whole of the husband’s property, she must have one on Jointly — 
his undivided part of any estate he holds jointly with others. another. 

4. We have just decided in the case of Cable vs. Coe, that lt 5 — 
the wife has no mortgage for the donation propter nuptias.  revship_—be- 


3. This renders it unnecessary to examine the third point, wife’s husband 
fips and another is 


as the donation was for two thousand dollars, and the property slienated, her 


mortgaged is the undivided half of a slave only. Po tgage feb 
é half the slave 


It is, therefore, ordered, adjudged, and decreed, that the eethael poo 


judgement of the District Court be affirmed, with costs. sensor. 
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Wesrers Dis. Sibeied i me 
October, 1832 “nc 
CABLE vs. SYNDIC OF HAZLETON’S ESTATE. tig) 18 

c : a 


v3. a 
HazurTon’s APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF NATCHITOCHES. 
ESTATE. 


In an hypothecary action of the wife against property in the hands of a third . 
possessor, on which she claims to have a tacit mortgage for the restitution : 
of her paraphernal effects, it is incumbent upon her to prove that her para. a 
phernal property was actually received by her husband before the alienation F 


of the object of her suit, or she will be nonsuited. ee 


Ss & ag 


This suit was originally commenced by the hypothecalll 
action in the District Court, against L. S. Hazleton, the third 
possessor of mortgaged property. During the pendency of § 
the suit, Hazleton died, and it was transferred to the Court of — 
Probates and continued against Ambrose Sompeyrac, syndic : 
of Hazleton’s creditors. He put in an answer, reiterating the 
charge of fraud and collusion in obtaining the wife’s judge. t 
ment, and that it could have no effect against Hazleton’s | 
estate. He denied that the plaintiff brought any dower or |} 
paraphernal effects into marriage, or that any such was received 
by the husband before the sale of the slave Norvall. He ~ 
pleaded discussion of sundry property, which he alleged was. 
sold subsequent to Hazleton’s purchase, &c, 

On the trial, the record of the wife’s judgement against her 
husband was offered in evidence, as also one of Cortis vs. Cable, 
which were objected to by the defendant’s counsel, as res inter 
alios acta, but were admitted by the probate judge, and a bill 
of exceptions taken. : 

The plaintiff had judgement for eight hundred and one 
dollars, the price for which Norval sold at the syndic’s sale of 
Hazleton’s succession, with the rank of a privileged creditor 
on the tableau of distribution filed by the syndic. The aes 
appealed. 

The plaintiff claimed her tacit or legal mortgage on two 
thousand dollars, as her dot from the 17th April, 1818, and 
for paraphernal effects from the seventh day of August, 1819, 
on five thousand five hundred and twenty-eight dollars, as 


= 


= & 


ce oe DOS 





i pe a! 




















OF THE STATE OF LOUISIANA. 
mentioned in a receipt to J..S. Johnston, dated December 17, ¥ 
1821. [See. case.of Cable vs. Coe.et al. ante 554.) 


Rost, for plaintiff. 
& Boyce, for defendant, argued: 


1. That by the act of 1817, if the wife has a legal mort- 
gage on the property alienated by her husband, she is bound 
to proceed against that last sold, before coming on the present 
purchaser. Session Acts 1817, chap. —,§21. Code of Prac- 
tice, '715. 

2. The donation by the husband to.the wife is bad, because 
by the Spanish laws then in force, the former could not give 
more than one-tenth of-his property. Neu Recop. 6.5, tit. 2, 
laws 1-2. 

3. The legal mortgage a¢corded by law to the wife for her 
paraphernal estate, takes place only from the time the money 
or property came into his hands. She is expressly bound to 
prove the receipt.of it, andthe time when received by. the 
husband. L. Code, 2367. 

4. That in this case, although the note states.on its face 
that the money was received as paraphernal, from the corpo- 
ration of New-Orleans, in pursuance of a compromise made in 
August, 1819; yet it appears the money was not received 
until afterwards, and after,the sale of the slave Norval. 

5. If both husband and wife gave the receipt jointly, it is 


only evidence that the husband received but one moiety of it- 


Planters’ Bank vs. Lanusse, 12 Martin, NV. S. 166. 
Marr, J., delivered the opinion of the court. 


The defendants are appellants of a judgement by which a 
sum of eight hundred and one dollars was allowed to the 
plaintiff, as the proceeds of a negroslave sold by her husband 
to Hazleton, on the ground that she had a mortgage on her 
said husband’s property for the sum of two thousand dollars, 
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WEsTERN De the amount of her dower, and that of five thousand five hun. ' 1 
October ia 
. dred and twenty-eight dollars, for the amount of her - | 


caste _— phernal estate, disposed of by her said husband. 


OS. 


HAZLETON Her claim is resisted on the ground that what she calls her _ 
dower, is nothing but a donation propter nuptias from her hugs — 
band, which gave her no mortgage; and that the sale to 
Hazleton was made in October, 1819, at which period it js — 
not proven that any part of the paraphernal property had an 


ET AL. 


come into the hands of her husband. 


We think the judge of the Probate Court erred in giving ] | 
judgement against the defendant. The plaintiff’s counsel in | 


this court has abandoned her claim as to the dower; and itis 
not in evidence that any part of the paraphernal property 
had come to the husband’s hands at the time of the sale to 
Hazleton. The only piece of evidence on which her counsel 
relies to show that her husband had received the paraphernal 
property for which she claims a mortgage, before he sold the 


slave, is a receipt of his for a note of the corporation of the 


city of New-Orleans, given on the compromise of some rights 
of hers. This compromise is stated in the receipt to have 
taken place in August, 1819. The sale of the slave was 
In an hypo- Made in November following. But the receipt of the hus 


apes ten band bears date of December, 1820, upwards of a year after 


oe yu Se It was the province of the plaintiff to prove that her pro- 


sor, on which perty was received by the husband before the sale. It cannot 


she claims to 


have a tacit be assumed without any evidence that the note was given on — 


for 
the oaitutiod! the day of the compromise; and that Johnston to whom the 
pheveal clout husband gave this receipt, was his agent, and actually 


ecg agg received it on the day the compromise bears date. 
prove thather The judge below, in our opinion, erred in concluding that 


on see the mortgage of the plaintiff attached on the slave. 


actually _re- 


os cl It is, therefore, ordered, adjudged, and decreed, that the 


_ oe judgement of the Court of Probates be annulled, avoided, and . 


ject ofher suit, reversed; and that there be judgement for the defendants as 
or she will be 


nonsuited. in case of a nonsuit, with costs in both courts. 


a a. the sale. a 
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OF THE STATE OF LOUISIANA. 


McPHERSON (F. M. C.) vs. ROBINSON ET AL. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE SEVENTH 


PRESIDING. 


Where the defendant has been cited about four months before court, is absent 
when the suit is called for trial, and has taken no preparatory steps for his 
defence, but has only spoken to his counsel to attend tp any business of his 

“Which might arise in court; although his counsel makes affidavit that he has 


, a good defence and believes his rights will be much injured if the cause is é 


“tried without an opportunity of consulting him, but is not aware of any proof 
in his favor, it will not be good ground for a continuance of the cause. 


‘The plaintiff sues for his freedom, alleging that he is a 
free man of color, born free in the island of St. Domingo, from 


whence he removed to the United States with his mother, a- 


free woman, and settled in Alexandria, District of Columbia. 
From thence he was taken and held as a slave, and sold in 
New-Orleans to Abner Robinson, and now claimed by M. & 
T.J. Wells. The Wells’s plead a general denial, aver that 
the plaintiff is still a slave, and call Robinson in warranty. 
Robinson made default. About eighteen months after the 
suit was filed, it came on for final trial. Mr. Flint, of counsel 
for Robinson, made affidavit for further time to answer; that 
he could not go to trial until he could see his client, who was 
absent from the state; and that he expected his client had a 
good defence, but did not know what kind of proof he had, 
&c. He moved to continue the cause on this affidavit, which 
motion was overruled, and a bill of exceptions taken. 

There was verdict and judgement, giving the plaintiff his 
freedom and two hundred dollars for his services; allowing 
M. & T. J. Wells one thousand two hundred and fifty dollars 
on their warranty against A. Robinson. The latter appealed. 

The only question was on the bill of exception, ruling the 
defendant Robinson to trial, and refusing his motion for a 
continuance. , 
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gd Marty, J., delivered the opinion of the court. 





— This case is placed before us on a bill of exceptions, taken ‘ 
ropinson to the opinion of the court refusing the defendant further time | 
TAL. to answer. The application was grounded on the affidavit — 
of Flint, that in the summer the defendant, Robinson, was in | 


the parish, and requested Flint and Thomas to attend to any 


business of his which might arise in court; that Robinson is 4 
now, as the affiant believes, out of the state, but is shortly to — 


return; that Flint and Thomas are, by the consent of all the 


Where the defendants, to attend to Robinson’s interest, as well as t | 


defendant has 
been cited a- those of his co-defendants, but will not be able to do so with 


bout fou 
aad mam justice to Robinson, unless they have the opportunity of con- 


_— rage sulting him, and without being furnished by him with infor 
is called for mation and testimony to establish his rights; that at this term 
trial, and has 

taken no pre- ajudgement by default was taken, four or five days ago only; 


tory steps that the affiant expects that Robinson would be able to make. 


or his defence, 

but has only out a good defence, but is not aware of any proof in Robin 
spoken to his 

counsel to at- son’s favor. He believes Robinson’s rights will be much 

tend toany ™ injured if the cause be tried without his counsel having the 
hich ht 

roe — opportunity of consulting him. 

although - his The citation was served on Robinson personally, re: 


counse/ maket four months before the date of the affidavit. He does not 


he has a good appear to have taken the least trouble as to any preparations 


defence and ** ~~ : - 
believes _ his for his defence. Nothing is shown to authorize the belief 


ill be : 
rights infured that he intends to make any defence, except the opinion ex 


rh cause "is pressed by the affiant, that he hasa good one. Nothing ren- 


By lero A, ders it probable that it is not owing to great neglect and care- 
consultl 
him, but is net lessness that his counsel are not enabled to defend him. The 


proof in his fe judge, in our opinion did not err in refusing further time. 
vor, it will not 


begoodground 4+ is, therefore, ordered, adjudged, and decreed, that the 


for a continu- . 


ance of the judgement be affirmed, with costs. 
cause, 


Rigg, for defendant. Flint, for plaintiff. 
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OF ‘THE STATE-OF LOUISIANA. 


HOOK vs. RICHARDSON. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF OUACHITA. 
ae 


Where heirs come in and contest the right to accept the succession of the 
deceased husband with his wife, who is administering it as curatrix, and 
claims to be continued to the end of the year, if she takes a suspensive 
‘appeal from the decision of the court allowing the claim of the heirs, they 
cannot, while this appeal is pending, apply and obtain the administration 


of the succession. 


The 580th article of the Code of Practice, applies to cases where a contest 
exists in the first instance in relation to an appointment, so that a vacant 
estate is not to be without a curator, a minor without a tutor, and the bank- 
rupt’s estate without a syndic, and not to cases where an appointment has 
been already made and is claimed by another. 


The plaintiff claims, as the mother and in behalf of the 
other collateral heirs (all recognised as the heirs of the late 
Charles F. Morehouse, deceased), the administration of his 
succession, which she alleges has been accepted by = the 
heirs, with the benefit of inventory. 

The defendant is the wife of C. F. Morehouse, and is in 
possession of the estate, and was so left at the death of her 
husband. She has accepted the community of acquests and 
gains with the benefit of inventory. She opposes the appli- 
cation of Mrs. Hook, the mother, on the ground that the lat- 
ter has not established herself as beneficiary heir; that she is 
herself entitled to the administration of her husband’s suc- 
cession in preference to any other person. She prays to be 
appointed administratrix. The plaintiff obtained the admin- 
istration and the defendant appealed. 


Boyce, for plaintiff: 


The defendant was improperly put in. possession of the 
estate of her deceased husband as curatrix, when ali the heirs 
were present, claiming the succession. 








566 





CASES. IN: THE: SUPREME COURT 


WasteexDe: Winn, for defendant: 
October, 1832. 


’ 
a 


“— 


RICHARDSON. 


1. There are other facts in this case. The defendantig — 
the widow of Morehouse and had an interest in the successions: 


She is entitled to half the community of acquests and orm | 
and to that part of the capital which she put in. Codenah 4 


Practice, 1001—3. 





2. The defendant is farther entitled to the edministesaaal a 


because she is in possession and has an interest in the crop 
that is growing, and the care of the estate of which she is a 
part owner. 


R. C. Scott, on same side, contended: 


That the Probate Court further erred in decreeing posses- 
sion to the heirs at the defendant’s costs. It should have been 
done at the costs of the succession. 


Boyce, in reply: 


1. The defendant was called upon to render an account for 
the short time she had been in possession as curatrix, which. 


she refused. It had to be done contradictorily, and at her 
cost. 


See: eel sais 


2. The heirs have the preference over the widow in the 


administration of estates; the widow over creditors, &c. 
L. Code, 1114, 1035. 


[N. B. This and the two following cases were argued 
together and submitted at the same time to the court.] 


Porter, J., delivered the opinion of the court. 


After the decision of the Probate Court in the case of Hook 
and others against the defendant, by which the heirs of the 
husband were allowed to accept his succession, with the 
benefit of an inventory, and the defendant ordered to account 
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with them, the plaintiff applied to the:Court of Probates to Canoe 
: peappointed administratrix of the estate. This demand was —————_— 
‘is resisted by the defendant, who claimed the right to be con- — 


vs. 
ms | tinued in the administration until the end of the year. The TOL 
By court sustained the application, and the defendant appealed. come co 
of : A suspensive appeal had been taken from the judgement right to ae 


in the case admitting the heirs. The defendant giving bond the succession 


ny q in the penal sum of thirty thousand dollars. Whilst that rab con y with 
p 4 appeal was pending and undecided the court erred in ap- "ahebbaeting 
<a 


pointing the plaintiff as administratrix; its effect was to open pe oe 
jaims 
the judgement from which it was taken, and to leave the be continued 


party against whom it was rendered, curatrix of the estate ae voi tis 
with the same rights she had before it was pronounced. t#kesasuspen- 

$ 2 mr. sive —_ 
Consequently, while she was curatrix no new administrator from ~ a 
s could be appointed. couk allowing 
It has been contended that this case comes within the 580th the ce i 
article of the Code of Practice, which provides for the pro- as The 
visional execution of certain judgements, though appeal be penile apply- 
taken and surety given. The cases contemplated by that area: ws 
article we understand to be those where a contest exists in of the succes- 


* * é sion. 
the firstinstancein relation to an appointment. If the judge- The 560th or- 
ment were not provisionally executed the succession would ticle of the 


‘ ‘ ‘ Code of Prac- 
be without a curator, the minor without a tutor, and the ‘hes pie a 


| ‘ bankrupt’s estate without a syndic. The law supposes injury pore er 
to result from the want of a representative to persons or in the first in- 


tance in rela- 
estates so situated, while the appeal is pending, and has, tien to en ep- ; 


therefore, made an exception to the general ‘rule in relation Frits razant 


to them. But the reasons on which these exceptions were regs te " 
introduced into our practice, do not apply where the suit is curator, a mi- 
not alone in relation to the appointment, but to the renewal tutor, po 


of one of these officers already appointed. The estate is not pera: = ae 


without a representative, and the bond suspending the execu- syndic, andnot 


h 
tion, indemnifies the estate from any loss it may sustain; the = komen 


language of the article already cited, supports this construc- sirendy--aniie 
tion, and is in accordance with what we conceive to be its — Seren 
spirit and intention. | It speaks of, and provides for cases, . 


where thé nomination of tutors and curators, and appoint- 
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ment of syndics, is in contest. _An enactment so. worded, : 


canpot, on the true principles of construction, be | 
to. cases, where, though there be a nomination, there is alsoa 


renewal, more particularly where the latter is without, the. 


mischief the legislature intended to guard against. 


It is, therefore, ordered, adjudged, and daatneah that the 
judgement of the Probate Court be reversed, the plaintiff 
paying costs in both courts. 





RICHARDSON vs. HOOK. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF OUACHITA. 


The wife of the deceased husband cannot be appointed curatrix of the suc 
cession, and be allowed to administer it, when the mother and sisters of the 
husband, present themselves as heirs, and claim the administration and 


acceptance of the estate, with benefit of inventory. 


The plaintiff applied to the Court of Probates to be 
appointed administratrix of her deceased husband’s estate, 
alleging there is a large crop of cotton and other products 
growing on the hereditary lands belonging to herself and her 
late husband’s succession, and that she has accepted the suc- 
cession with benefit of inventory, and that it is not practi- 


cable to partition out the community of acquests and gains 


at present. 
The defendant being the mother of the deceased, opposed 


her application, which was sustained. 
Porter, J., delivered the opinion of the court. 


‘Subsequent to the application of the defendant to be ap- 
pointed administratrix of the succession of Morehouse, the 








Be 
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plaintiff filed a petition, in which she prayed that the office Weerens Du. 
might be conferred on her; this, the defendant opposed, and wet 
the judge sustaining the opposition, directed the application _ 00x 


* to be set aside at the cost of the applicant. - RIGHARDson. 
The court did not err for the reasons just given in the case sisters of the 

2 husband _pre- 

of Hook vs. Richardson. sent them- 


, = as to Pt — 

It is, therefore, ordered, adjudged, and. decreed, that. the administration 
judgement of the Probate Court be affirmed, with costs. po NO ae 
tate with ben- 

efit of inven- 


Scott and Winn, for plaintiff. Boyce, for defendant. tory. 





HOOK vs. RICHARDSON. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF OUACHITA. 


; The heirs of a succession who are present, have a preference in the adminis- 


tration of it, over any other person; and if a curator be unadvisedly 
appointed, his powers cease when the heirs present themselves. 


The heirs of the husband, both ascendant and collateral, have a preference 
over the surviving wife, for the administration of the common property; 
because all the husband’s estate, and that which he may have acquired 
during marriage, are responsible for the whole of the debts contracted pre- 
vious to its dissolution; while the obligation of the wife, or her heirs, depends 
on the contingency of their acceptance of the community. 


The plaintiff, in behalf of herself and the other heirs and 
legal representatives of the late C. F. Morehouse, claims the 
administration of his estate. She alleges, it is now adminis- 
tered as a vacant succession, by his widow, as curatrix. The 
plaintiff asks to accept the succession, with benefit of an 
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The heirs of 
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inventory, and have the administration of it; and thatthe 
defendant be required to — an account of her —- 
tration, as curatrix. "i 

The defendant pleads ‘a) waren denial; says her besa 
died the 4th of April; 1832, leaving the crop: growing, and 
that one-third of the force on the plantation, was furnished 
by her; that it would be for the interest of the community to 
carry it on by her ver the year, when she is willing to perv 
quish it. 

She claims her mourning dresses, one year’s residence and 
sustenance; also, one-fourth of the estate, in full property and 
absolute right, as her marital portion, and prays to have these 
objects decreed to her. 

There was judgement, giving the heirs the possession and 
acceptance of the succession, with the benefit of inventory; 
and that an administrator be appointed, and the curatrix 
required, to account to the heirs. 


Porter, J., delivered the opinion of the court. 


The defendant was appointed curatrix of the estate.of her 
husband, deceased, and of the property in common between | 
them. The plaintiffs who state themselves to be heirs at law 
of the deceased, and residing, with one exception, in the 
parish, claim the administration and require an account. 

The quality of heir is not put at issue in the answer, and 
the Court of Probates being of opinion that the other matters 
set up in avoidance of the petitioners’ demand were not suf- 
ficient to authorize a rejection of their claim to administer 
the estate, gave judgement in their favor, and from that 
judgement the defendant appealed. 

A bill of exceptions appears on record, which has not been 
noticed in the argument, and which we consider as aban- 
doned. 

It is. quite clear the heirs who are present have a preference 


“ie oe ae in the administration of the estate over any other person; and 


sent have a if a curator be unadvisedly appointed, his powers cease when 
they present themselves anddemand it. LZ. Code, 1035, 1180. 


preference in 
the administra- 
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But it is contended that in this instance the wife was in W=stean D1: 

j . ‘ October, 1832. 
community with the husband, and that she as.a partnerin the —————— 
community had a right to administer the effects until the set-  “{?™ 


tlement and liquidation of its affairs could take place. . This RICHARDSON. 
position has been attacked by the opposite»party by a re- tyr of it over 


any other = 
ference to the 1114th article of the Louisiana Code, which | Ba 
declares that the curatorship is to be given tothe heir present advisedly ap; 


or represented, in preference to:the surviving husband.or — -... 


wife, if the deceased was married. Without stopping to When the heirs 
present them- 


inquire whether this provision in our code does not relate'to selves. — 
property exclusively belonging to the deceased, and not that Fs a to 


which is common, it is sufficient for the decision of this case a 
to state, that in our opinion the heirs of the. husband have a have a prefer- 
; ti . RP : ence over the 
preference over the surviving wife, for the administration of surviving wife 
the common property; and for this obvious reason, that in all for the admin- 
cases their ancestor’s estate, and that which he may have ac- common pro- 


quired during coverture, are responsible for the whole of the a 


debts contracted previous to its dissolution. While the obli- bands estate, : 
gation of the wife or her heirs depends on the contingency of a ba - 
their acceptance of the community. See 3 Mar. N. S. 475, ing merriage, 
Bradford’s Curator vs. Beauchamp. po —— 

Next, it is objected the petition does not show the respective ye oe 
rights of each heir in the estate of the deceased, and that the previous _ to 
curatrix cannot know how she is to render an account to while the oblt. 
them. There is no difficulty in this. The curatrix must s#tion of the 
render her account of the estate generally, and the benefi- age — 

n 

ciary heirs who obtain the administration are entitled to omer of theie 


receive the sum which may be in her hands. Their respective SccePtance of 
rights in it is a matter for subsequent settlement between ty. 
themselves, in which the defendant has no concern. 
It was further urged, the law requires the judge to direct 
the curator to render his account in a reasonable time, and 
that there was error in this instance in his decreeing it should | 
be furnished forthwith. We have no evidence before us this 
was an unreasonable time, and we do not understand. the 


order to preclude the curatrix from having such delay as she 
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—, may legally show is necessary to produce the proof necessary 
; to support that account. 

00K Finally, it was urged, the court erred in ordering the de- 
RICHARDSON. fendant to pay costs. We do not think so. The curatrix, 
like all other persons who are sued in a court of justice, had 
her choice to comply with the prayer of the petition, or con- 
test it at the hazard of paying costs. She chose the latter, 

and is subject to the penalty. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the Court of Probates be affirmed, with costs. 


Boyce, for plaintiff. Scott and Winn, for defendant, 
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INDEX OF PRINCIPAL MATTERS. 
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ACT. 


PAGE, 
1. An instrument passed before a Spanish commandant, in the form 
of a notarial act, purporting to be an act of adoption, is insufficient ‘to 
confer all the rights and privileges under the Spanish laws, on the 
adopted child. Fuselier vs. Massey,...+csssesescesecsscescesscseese 423 








a” 
. 






ACTION. 







1. Two inconsistent demands, such as certain specified property and a 
note given for the price of that property, cannot be cumulated in the same 
petition or action; the one excludes the other. De L’Homme vs. “De 
KRerlegand,. .00sscccccccccccsccccccswssccescccccccccecccccsccsccas GOO 











2. In such a case, the defendant may refuse to plead, until the plaintiff 
selects which one of the two demands he intends to proceed with; but ’ 
omitting to do so, and joining issue, does not deprive the defendant of his , 
right to object to the cumulation of two inconsistent demands at any 
subsequent stage of the proceedings....-sssecssecscccccscecsscsceces W. 












3. It is a general rule, that objections to the form of actions must be 
made in limine lites, and are waived by a joinder in issue; but when they 
affect the substance or merits, they cannot be cured by this course of 


Pleading....sess.seeccsesccevescens eeeereseee sees eS esses eseseseses wb. 






> 
4. But at whatever stage of the proceeding the objection is taken, the 
plaintiff has a right to select which demand he will pursue.......+.0-.++ %. 
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1. An advertisement of a sale at thirty days notice will suffice, if pub- 
lished once a week during that time; but if the newspaper is omitted to 
be published a week or two during this interval, the law does not require 
the advertisement to be made anew or the sale to stop. tie vs. Cade,.. 383 





2. In sales at ten or thirty days notice, it is sufficient if the advertise- | 
ment be placed on either the court-house or church door; both is not — 


TEQUIFED 6... ceeveverccacscncceccevesscesseceser sees sessen asses eee ab. ‘3 


ADOPTION. 





J. But though an act of adoption be invalid as such yet the donation 
contained in it, by making the child the universal heir of the donors to 
their property after death, gives the donee capacity to receive, indepen- 

dent of the adoption. Fusilier vs. Massy,...sssececscesscecssecsesees 424 





2. Adoption, by the Spanish laws, could only take place by the authority 
of the king; or by a judicial decree, rendered on a petition presented to 


the judge...e.es. COPS SF eeeeeseesesseesseeeseseseaseeasseteaaeteeeese ab. 























ABSENTEE. 





1. A curator ad hoc may be appointed to an absentee; nor will an at- 
tempt to bring such absentee into court, while transiently within its juris- 
diction, weaken the right to proceed against his representative. Zacharie Q 


VS. Blandit,.cccccvccccccscocccscccscccececs eeeeeceaeseeeseensene se 





2. A curator ad hoc may be appointed to represent a defendant who is 
absent from the state at the institution of the suit; and such appointment . 
supplies the place of citation. Brown’s Syndics vs. Ferguson,....++.s2. 257 


AGENT. 





1. An agent, who has disregarded his principal’s instructions, cannot F 
repel his claim for damages by showing his agency was gratuitous. Pas- i 
sano VS. Acosta,..+» SOC SEHHSCEHH ESSE ESOT ESOS EHOE SESE SOOT SESE SESE ES ae 


2. A power executed by the agent in his own name, binds the princi- 
pal when he acts in the business entrusted to him, and according to the 
power conferred. The liability of the principal depends on the act done, 
not on the form in which it has beenexecuted. Hopkins vs. Lacouture,.. 





3. Where the agent buys in his own name, but for the benefit of the 
principal, the principal, when discovered, is bound, as well as the agent, 
unless it appear that the vendor, with a knowledge of the circumstances, 
elected to make the agent his debtor; or, after the sale, the principal wa? 


, 
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induced to settle with the agent, in conseqnence of a receipt, or other 


documents, furnished by the seller. Hyde vs. Wolfj..c.cscossescsseees 234 


PRINCIPAL MATTERS. 














4. The power of an agent to acknowledge a debt, must be more spe- 
cific than that which enables him to contract one. Richard vs. Bird,.... 305 





5. An agent with a naked power to collect, cannot transfer to a third 
person with notice, a power coupled with an interest, which will vest ¢ 
such right and title in the instrument, as enables the agent to use it not 
for collection, but for the payment of his own debts. Hicky vs. Sharp,.. 336 











6. An attorney or mandatory, cannot take his own paper in payment 
ofa debt dpe to bile pulmelasel, 5 in dso ccd ccicsctanccnanscacettesksante wb. 





AMENDMENT. 





1. On aplea which objects to the legality of the action, because all 
persons having an interest are not parties, the court may permit an 
amendment, which will bring all the parties before it. Zacharie vs. 
Tati. occ conc cndc 00 ancnscs cus cokuauac ebecsoguas Coateuereasunte: sam 










2. Where the facts set forth in a supplemental petition, are not estab- 
lished by proof, the bare filing of it can have no legal effect on the rights 
of the parties. Gravier vs. Perrilat,...sscecesccccccccscesscsesescess 208 










3. Whether amendments after issue joined, shall be permitted, depends 
on the exercise of the sound and legal discretion of the court; but from 
the exercise of that discretion, an appeal may be taken. Tucker vs. 








Ligles,.ceccccccccoccscccces SCOSCSHS OH SHHE SHER ESHHSH SHEE ESSE EE SESE seEee 297 






4. It is a general principle, which may be safely resorted to, that 
amendments should be permitted, when they tend to the furtherance of 







justice.... ses. POSS CEES SESH SHES SH SH ESOT SEH SESH HEHE SH SEES EESESES ES ab. 






5. In a suit for the price of a tract of land, where the defendant set up 
the judgement of a third party, evicting him of the land, and praying for 
the rescission of the sale, and cancelment of his obligation to pay the 
price, the plaintiff may amend his petition, and allege facts in avoidance 
of the causes of rescission and nullity of the sale set forth by the defen- 
dant. Melancon’s heirs vs. Duhamel,....00sssccsccessccccccseseceses B02 





RE oe 
oe Re: 













6. Amendments are admissible at any stage of the case previous to 
trial, and will always be admitted when they promote justice. Eastin 
vs. Dugat,. COR SOSESHSHSES HSH HEHEHE HESH HET OHS OSE E EH EESEEEEEBEesEees 397 





7. After the defendant has answered, if he becomes the ownerof the 
claims on which suit is pending against him, he may amend his answer, 
and plead confusion of claims; and if he had pleaded any other matter 
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inconsistent with the general issue, it would have been a waiver of that 


plea only. ...... SRO OHEH HESS SEH OH HSHHE SESE SH SHHSH SHEET EH ETHH HOS wb. 


APPEAL. 


1. A certificate which states a want of recollection in the judge, in re- 
jation to matters given in evidence, or that he does not recollect any 
thing having been adduced except what the record contains, is too nega- 
tive in its terms to induce a positive belief that such record contains all 
the evidence adduced by the parties. Hodge vs. his Creditors,....s0++- 8 


2. Without such a certificate as is required by law, the Supreme Court 
cannot investigate the merits Of a CaS€......scescecsseccccececscceses tb, 


3. If there be no contestatio lites, the case willbe remanded. Allain vs. 
Preston et al...secese eeeeeeee sees eteeee seas eteseeeseeeeee eeveeeseee 13 


4. Although the case presents but a question of fact, which was cor- 
rectly determined below, damages will not necessarily be given as for a 
frivolous appeal. Hullen vs. Comoly et al...scccseccccseccccecccesees 18 


5. The appeal will be dismissed, where the appellant fails to prosecute 
a previots one taken in the same suit. Dozer vs. Seargent,....esseesee Al 


6. The appellant must take care to bring up the case in such a manner , 
as to enable the Supreme Court to review the judgement complained of. 
Pelayvin vs. Winter..... eeeeeeeeneseeeeeeeeeee see eeeeseeeeeee sees seen se 46 


7. An answer to the merits which follows an exception on the same 
paper to the manner in which the appeal is brought up, cannot be consid- 
ered as a waiver of the objection. Chandler vs. Witherspoon,........+. 67 


8. The three days given to the appellant after the time allowed him to 
file the record, are days of grace, within which he is entitled to the ben- 
efit of his appeal..... PCRS SESE SHSHESHESSHS SHC ORES E FEES EOE SEE ESE SES ab. 


9. When the Supreme Court are of opinion that the testimony does 
not support a fact assumed by the judge a quo, the judgement of the latter 
will be reversed. Cheto vs. Keone,....cccciseccocscccscccccscossescces 145 


10. After a cause is sent to the Supreme Court, by regular appeal from 
any of the inferior tribunals of the state, the court of the first instance can 
no longer legally take any steps therein, except such as may be necessary 
to transmit the record to the court above. Pemberton vs. Zacharie,..... 205 


11. The appellee must be cited to appear before the court of appeal at 
its next term, if there be sufficient time. Smith vs. Noland,.......++¢.. 280 


12. Where the origihal petition does not specify the sum claimed, and 
the record affords no et¥ence of that fact, except the petition of appeal, 
the appeal will be dism d. Michel vs. Bonecage,..cescssccscceceves 296 
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13. Where the record is imperfect, the appeal will be remanded at the 
cost of the appellant. Smith vs, Leake,.....s+ssecsseesecesseeesesee WO 


14. An objection which should have been made in the court below, 
cannot be noticed in the appellate court. Marchand vs. Caulier,....... 299 


15. If the inferior court reject testimony which the Supreme Court 
consider admissible, but superfluous, the cause will not be remanded. 
Richard vs. NEG. .<.+ vo 0 ocdewegaphalccabliesnwens edd ted wiaecaescwksbe 305 


16. An appeal returnable on a day when the court does not sit, is null. 
Rains vs. FO io 00 vtpaded scwetdes weet seeevcccodecdcccesecdeeeee 318 


17. It is not sufficient ground to dismiss an appeal, because the bond is 
signed by another person for the appellant, as attorney in fact, without 
producing his authority. The appellant is bound by law to comply with 
the judgement of the court, and the surety furnishes to the appellee all 
the security he can require. Singleton vs. Smith,......ssecceseceeseee 430 


18. The appellee must allege the injury done him by the judgement, 
and pray that it be amended, in his answer, or he will not be relieved on 
the appeal. Linton vs. Moore,...0++seeeseeececsacsccncscessccccsces 434 


19. Where a case rests entirely on matters of fact, and a verdict and 
judgement rendered for the defendant in the inferior court, and a motion 
for a new trial overruled, the judgement below will not be touched, espe- 
cially when the evidence shows no apparent error in the first decision. 
Stewart vs. Berard,s..cccesssceccees c0.daed KAMEN G00 04 ceed viens ee decent’ 


20. Where the error in the record is patent, and shown by the clerk’s 
certificate, and after the cause has stood over one term, a certiorari will 
not be granted on the motion of the appellant, unless he accounts by affi- 
davit or otherwise, for his apparent neglect to move for it sooner. The 
appeal will be dismissed at his costs. Bell vs. Bell,...ssesessessecceess 470 


21. Where a case involves nothing but facts, and the testimony is va- 
rious and contradictory, and where fraud and collusion are found by the 
court of the first instance, between the plaintiffs and defendants against 
the intervenors, although it is doubtful, from the evidence, whether the 
whole of the plaintiff’s claim is fraudulent, yet the judgement of the infe- - 
rior court will not be reversed. Prevost vs Simeon... + osssecccvesees 473 


BAIL. 


1. Where the debtor has no property in the state, an »rder of bail will 


not be set aside, on the ground that he had engage:’ his services for two 
years, as clerk to amercantile house. Abat vs. Rll cans cans ceenee 226 
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1. A broker who undertakes to sell slaves for a certain commission on 
the aggregate amount of sales, can claim none on the value of slaves 
which remain unsold, and are returned. Gourgonvs. Cucullu,......++. 115 


BUILDING. 


1. Where a change is made in the construction of a building, if the 
materials be furnished by the owner, the change will be presumed to have 
been made with his consent. Andrews vs. Jacobs,....ccescccecsceeces 


BOUNDARY. 


1. Inan action of boundary, when the true position of several dividing 
lines depends on the true course of a base line, which calls to run “north 
forty degrees east, without attending to the variation of the compass, 
which was eight degrees to the east of north, as ascertained for the pur- 
pose of showing the north forty degrees east of the true meridian on the 
globe;” such line will be taken and construed to run “north forty degrees 
east, as shown by the needle, without attention to or allowing first vari- 
ation.”, -Fiielaman vs. Tadeo, svc's ss civics 00% ccccsevececes cdicccccecces S20 


2. An action of boundary to adjust the limits between two or more 
plantations, is not a sufficient disturbance of possession or title to autho- 
rize the purchaser to maintain an injunction to stay the payment of the 
price. Hudson vs. Plumket,.....cececccsecsecsevecsccsccssccenscecs 


CITATION AND PETITION. 


1. Service of both citation and petition, is necessary to bring a defen- 
dant into court to answer; the provisions of the Code of Practice on this 
subject, are not repealed by the act of 1828. Zacharie vs. Blandin,..... 





2. The provisions of the Code of Practice on the subject of citations, 
do not apply to persons residing out ofthe state. West vs. Wilson,...... 


3. The judgement of the court must be in conformity with the prayer 
of the petition. Gravier vs. Barron,....sssccccssccccsscceccesererece BOO 


4. If the appellee reside in another state, citation is to be made on the 
advocate, not the agent orattorney infact. Sharp vs. Martin,.......+. 


CITY COUNCIL. 


1. Where an act of adjudication is made in reference to and in con- 
formity with an ordinance of the City Council, it imposes all the obli- 
gations and confers all the rights created by the ordinance, although no 
mention be made of them in the act of adjudication. La Rosa vs. The 


MGYOr, er cncsevenevcvccvscveecsessessvevecvessers es eeeetaeceres 














2. The ordinance of the Corporation of New-Orleans, which autho- 
rizes a sale, under the orders of the Mayor, of property which is suffered 
to remain on the levee for a longer time than the police regulations of 
the city permit, is not within the powers vested in the corporation, nor 
could such power be constitutionally conferred. Lanfear vs. The Mayor, 


3. The corporation have a right to remove encumbrances on the 
levee at the expense of the proprietor,.....cesccossecesrccccoeseeses 


CONTRACT. 


1. Until a writing be perfected by the signature of the parties, it is but 
an inchoate one, and either party has the right of recanting. Bloeker vs. 


Tillman, SOOO HSS SESE OHSHEESHEEEHTHHETHESSHHESEHSEEFEETH SESE SESE TESs OF 


2. It is not an objection to a synalagmatic contract, that it is not made 
in as many originals asthere are parties. Weis vs. Mainhaut,.....02++++ 


3. In commutative or reciprocal contracts, where the agreement re- 
quires the performance of several acts, a partial performance authorizes 
a recovery to the amount which the other party is benefitted, but subject 
to a deduction of such damages as may be sustained by the failure to dis- 
charge the other parts of the agreement. tie vs. Sparks, ...2++++++ess 
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121 


4. And although the court can look beyond the form in which the par- © 


ties clothe their contracts, yet without an express agreement to the con- 
trary, it will be presumed to be their intention to be governed by the 
rules to which the form of the obligation is subjected. Knoz vs. Dizon,.. 


COUNTER LETTER. 


1. Where a sale is made for other purposes than those expressed in the 
act, it is in the power of the vendor to take a counter letter; and by 
failing to do so, he precludes himself from all possibility toannul, or in 
any manner change the contract. Maignan vs. Gleises,....0.sseeesses 


CONSIGNEE. 


1. The objection that a judgement cannot be given against the con- 
signee unless he receives the goods, cannot be urged where the latter has 
sued for damages for the nondelivery of the goods. Coz vs. Bartlett,.... 


2. The captain has a right to demand of the consignee that he sign an 
average bond before delivery of the goods,......eesscscesecscceseves 


130 


3. Where bills are accepted on the faith of a consignment and the pay- - 


ment of them guarantied by the consignor, the latter is respofisible for 
any deficit which may remain in payment of the bills after deducting the 
nett proceeds of the consignment; but he -is not chargeable with costs 
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which the consignee may have incurred in resisting a suit in relation to 
charges and expenses upon the consignment. White vs. Wood,......... 170 


4. A consignee called in as a garnishee has a right to retain the money 
which he has paid for freight, insurance, &C..-.+.secesesecesceesecess 187 


CONSTRUCTION OF LAWS. 


1. In interpreting a statute the preamble must be looked to as making 
a part of the law or legislative will; but if it contain any expressions con- 
tradictory and irreconcilable with the enacting parts of the statute, the 
latter will prevail. Montesquieu et al. vs. Heil,...cce.coccvcsccccssccess Ol 


CONTINUANCE. 


1. Where a judgement by default is set aside, and an answer put in after 
the cause is fixed for trial, the defendant will not be entitled to a contin- 
uance, if it appear that the delay of filing the answer, was caused by his 
ownnegligence. Reed vs. Palfrey,.coccanecessescosessecsessesesseee LO) 


2. A continuance improperly granted, forms no ground to reverse the 
judgement of the inferior court. Sharp vs, Martin,...+eesseveeseseves 317 


3. A defendant is not entitled to a continuance on the score of surprise, 
when by the proceedings on a former trial of the same cause, he is 
apprized of the grounds assumed by the plaintiff, and the nature of the 
proof in support of them. Hicky vs. Sharp,.eccccccccsvessesesecesees B30 


4. Where the defendant has been cited about four months before court, 
is absent when the suit is called for trial, and has taken no preparatory 
steps for his defence, but has only spoken to his counsel to attend to any 
business of his which might arise in court; although his counsel makes 
affidavit that he has a good defence, and believes his rights will be much 
injured if the cause is tried without an opportunity of consulting him, but 
is not aware of any proof in his favor, it will not be good ground for a 
continuance of the cause. McPherson vs. Robinson,......sscesssee00s 563 


COMPENSATION. 


1. The payment of a specific sum does not liquidate an unsettled 
account, and cannot be pleaded in compensation. McDougal vs. Mal- 


2. A surety who is sued for the price of ‘slaves purchased at a probate 
sale by the wife of the deceased partner, cannot set up a claim in com- 
pensation, for the usufruct interest allowed to her for her marital portion 
aftershe isdead. Curtis’s heirs vs. Voung,.recesccavessccssaccesssees DAD 
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COUNSEL FOR ABSENT HEIRS. | 


1. The law allows remuneration for the counsel of absent heirs, for ser- 
vices rendered, but no compensation for the loss of the opportunity of 
being employed against the estate claimed by the heirs he represents. 
Linton vs. Moore,.cccccrcccccvdcccccvcccvecccoccccconcccsescccccese 404 


CLERKS OF COURT (REMOVAL.) 


1. The act of February 17th, 1821, prescribing the manner in which 
clerks of courts may be removed from office, only permits prosecutions to 
be carried on by private individuals, for malfeasance or misfeasance in 
the discharge of the duties of their offices. State vs. Kelham,....+s++e0+ 494 


2. Cases may occur where, although there may be no breach of official 
duty, the court on information given, will direct a prosecution by the dis- 
trict attorney. But they must be strong cases; such as render it unsafe to 
the public, that the clerk be allowed to discharge the duties of his office 
ANY longer. ...ceccrcccccccccsccccccccccccccccccccccsccisesccscces 


CURATOR 


1. Where a suit is commenced by the curator of avacant estate, on his 
predecessor’s bond, and the penalty is not claimed; the action will be con- 
sidered as one to compel the previous administrator to account and pay 
over such sums, as he may be responsible for in relation to his adminis- 
tration. Flint vs. Wells,..0.secccccessccccccccccccecsssacevecescess OOF 


DEMAND. 


1. The want of an amicable demand must be specially pleaded in limine 
lites. Fox vs. Beebee, SOeeCeSSeeseEeSSeeSeSeeeeeseeeeSeveeseeeeneseees 105 


“ Q.:There must be an amicable demand prior to the institution of the 
suit in order to charge the defendant with costs. Morris vs, Crocker, ... 147 


3. It is not necessary to prove an amicable demand where the debtor 
conceals himself to avoid citation, or‘+has left the state and his residence . 
not known. ‘Torre vs. Messervey, ......+++ Ss isesveeddith eovcces 908 


4. In cases of attachment, where both plaintiff and defendant reside 


out of the state, if the residence of the latter be known the plaintiff must 
prove an amicable demand. COCO Pe Se Heer eseoeseseeseresenssesesese wb. 


DEBTOR AND CREDITOR (in solido). 


1. A creditor of several debtors in solido, who has received a dividend 
from the estate of one of them, can only claim from the estate of the 
othersthe amount due, after deducting the payment made. Chaveauz-vs. 


FAganyccccvccccesecvevesevccvess eeaereeseeasesseaeseesentecesesene 235 
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2. The right of the creditor to interfere with the contracts which his 

debtor may enter into with third persons, is wholly founded on the injury 

they may occasion him. Gayoso vs. Lewis,.cosceccerssccvecsseccccecs 329 


DISCRETION. 


1. Cases submitted to the discretion of a judge or court, are submitted 
to his legal discretion, and from his exercise thereof an appeal may be 
taken. State vs. Judge EAB ins.nenso0 ci tabecessescccesetesoce ecooss All 


DISCUSSION. 


1. It is a clear principle of law, that the right to claim discussion, on 
the part of the surety, ceases immediately on the insolvency of the princi- 
pal debtor. Morgan et al. vs. their Creditors,.e.secees seacseceseescece 4 


DONATION. 


1. An acceptance is not required by the Spanish laws, to give effect to 
a donation, mortis causa; and in donations inter vivos, it was only 
required to deprive the donor of the power of revocation, when delivery 
did not accompany the gift. Fusilier vs. Massey,...ccessecssesesesees 424 


2. Subsequent changes of disposition of property, in a will which is 
imvalid, show a sufficient intention of a change of mind, as will revoke a 
former donation. eeeeeeeeeeoeeseee seas eeeeee teases eeeeseaeseeeeeeaee 


DOMICILE. 


1. So long as a person retains an office which he holds during good 
behaviour, the law implies the continuance of his domicile in the place 
where he is to exercise hisfunctions. Oakey vs. Eastin,..cccecssessess 69 


EVIDENCE. 


1. The rules relating to a commencement of proof in writing, contained 
in the old Civil Code, have not been re-enacted in the Louisiana Code; 
consequently, our laws are now silent on the subject of a beginning of 
written proof by oral testimony. Maignan vs, Gleises,.......... nee eee 1 


2. Where third persons have an interest to set aside a contract, and 
allege fraud against its validity, parole evidence is, from necessity, admis- 


sible...e. SCOSHSSOSHSESHHSSSHSHSEHSETHSEKEHHSKEEFOSEHEEHSEHEEHEOSEE SEES eeeF wb. 


3. He who claims property sold under an execution, must produce the 
judgement of a court having jurisdiction of the matter in dispute. 
Thompoon Vs. Rogers,.cccccceccerccceccsecssecanesacecaas cccece cede fe 
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4. Where the parties to a written contract, by mutual consent, oir 


into a new agreement as regards some part of it, proof of the latter agree- 
ment may be made by parole. Bouligny vs. Urquhart,..+. soceseecoeee 30 





5. A simulated sale and consignment of property to B, for the benefit 
of C, cannot be taken into consideration in a contest between C and an 
attaching creditor. Price vs. Bradford sos rsiccceccensacccccvcviccse 35 


* 6. Where the parties acknowledge a parole agreement for immoveable 
property, or consent to admit parole evidence to establish it, the court 
will carry their agreement into effect as proved. Hopkins vs Lacouture, 64 


7. If the plaintiff give evidence inconsistent with or contrary to the 
right of action set out by him in the petition, he cannot recover. But if 
the defendant, not satisfied with this proof, will introduce evidence 
which, instead of corroborating, raises doubts of the verity of that which 
his adversary has offered, the case must be examined on all the proof. 
Hoffman vs. Clapier et al..cc.cesccseccceccccccccccccccccccccccccces 00 


8. An agreement for the price of services does not preclude proof of 
their value. Gourjon vs. Cucullu,... e@eoece eC egseoeeecer eset sense ae eeee 115 


9. Where the instrument is executed out of the state, the presumption 
is, that the witnesses reside there, and in such a case, the handwriting of 
the party may be proved Barfield vs. Hewlett,.....sgeccsesvessevesee 118 


10. Irrelevant evidence can do no injury, and the admission of it will 
not entitle a party to have the cause remanded. But if a party be de- 
ceived by an unexpected piece of evidence which he could have contra- 
dicted had he been aware of its intended introduction, he will be entitled 
to a new trial on the score of surprise. Weis vs. Mainhart,,.....+.++++ 12) 


11. In an action for work and labor, where the parties are at issue on 
the question, whether the plaintiff has been fully paid according to con- 
tract, or the value of his work, the defendant may give in evidence the 
award of arbitrators, to show the value of the work, although it be neither 
pleaded in the answer nor notified to the plaintiff.........seceessseeee @. 


12. The endorsements made by a party in possession of a document are 
evidence against him, unless he shows them to have been made with the 
consent of the party against whom he wishes to use them.....ssceesss+ . 


13. Testimony taken in a cause may be used by eitherparty. Godfrey 


vs. Hall,.... SCOSEFSHSOHSH SHS SHSSHSH SH SETSSESSSOSFTESeeresessse as eeseas ed 158 


14. Testimonial proof cannot be admitted to establish a contract of 
agency which has relation to sales and purchases of real estate. Badon 


vs. Bade, 6:00 00 0c0rvebeeePuesbaiteds ddcdddéd cécdeaeeRk ee@aeeeetes 166 
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15. Oral testimony is inadmissible to prove a contract relating to the 
sale of real estate or slaves, and no means are left to a vendee of such 
things to enforce a verbal agreement to sell, except the privilege of resort- 
ing to the oath of the vendor.....ccceqecccccccsccccccccccccccescccs Wy 


16. When third persons attack contracts on the ground of fraud, testi- 
monial proof is of necessity admissible; but where the allegation of fraud 
comes from one of the parties toa contract, he is bound.to establish it by 
some written evidence, such as a counter letter, &c0......ssseveececees tba 


17. Evidence may be received to show that a woman of color, who 
claims under a will, is the adulterous bastard of the testator. Jung vs. 
DOrtbCbi cies ciccicrvecciccvcerccvcnvisercderdeccveverberesere 175 


18. Article 31 of the Civil Code, which points out the mode for the 
proof of natural paternal descent, relates only to illegitimate children sus- 
ceptible of being legally acknowledged, and not to adulterous bastards. 


19. An agent is a competent witness, and a demand made by him in 
the presence of another witness, is one made in the presence of two wit- 
nesses. Godefrot vs. Alderson,...0+++++e+++++ evececcsscapesscsacces SD 


20.. The deposition of a witness who was originally one of the plaintiffs . 
in a cause, may be received in evidence, when he swears he has no in- 
terest in the event of the suit. Strong vs. Courcelle,.ccessscccessceees 2d 


21. Testimony which has a bearing on the cause, though it be not im- 
portant, cannot:be rejected on the ground of irrelevancy. Andrus vs. 
WEG, v's v0 Ba ceveie' coved diiee seeerteeeseeseeeeeeeeeeeesenseeeseee secs 237 


22. In an action by the creditors of the vendor, to annul a sale, on the 
ground of fraud, the vendee is a competent witness, although he may have 
transferred the property. Brown vs. Fenguson,.......ccecsscecseevees 200 


23. An alteration in a baptismal registry, by erasing the word “‘natu- 
ral,’”’ and writing over it the word “legitimate,” has no effect in prevent- 
ing the registry from being used to establish the period of birth, although 
the alteration be not accounted for. It would be otherwise if the ‘docu- 
ment were offered to establish the legitimacy of the parties. Fletcher vs. 


Cavalier, .coccocececesses COCK CSOT EHTS ERE SEE ESSE EEBE SOBRE EEE SESS Ee 267 


24. Where the object is to establish that certain property made part of 
the estate, an extract from the inventory is proper evidence, and the 
whole need not be produced..... SOCK SCeSe eee eSeSeSGseseeesesesesene wb. 


25. Ancient titles are proper evidence when not opposed to a grant 
from the United States. voesveres Ceeoewoeseoseseseercoes seas seusesoes w. 











PRINCIPAL MATTERS. 589 


PAGE 
26. An act of mortgage of land, made by a duly authorized agent of 


the partners, is evidence of a debt against the firm. Richard vs. Bird,... 305 





27. In a petitory action, if the plaintiff alleges that he derives his title 
by virtue of certain acts of Congress, and as assignee of another to whom 
a certificate had been given, the plaintiff may offer in evidence a certifi- 
cate to him, in virtue of a purchase of his assignor. Boatner vs. Walker, 313 


28. The mortgagor of slaves, for a certain sum, may by parole evidence 
prove usurious interest, although in his answer he has not specified the 
amount of such a claim. Rains vs. Kemp,.saccccscecssresscecsaseees S18 


29. All matters which may be specially pleaded in defence, are open 
to the admission of evidence of every fact which might be legally op- 


posed to them in pleading. Héckey vs. Sharp,..ssecsscecssecssecceees Ba0 


30. Where a purchaser of a tract of land, when sued for the price, 
alleges fraud and error of fact and law, in the gontract of sale, by stating 
his sole motive in the purchase was to benefit the vendor, by enabling 
him to set up a good and legal title against a claim in warranty, on ac- 
count of an eviction from the same land, and that the vendor knew at 
the time such purchase could not subserve his purpose, not being the 
land from which the eviction took place: under these pleadings parole 
evidence will be admitted, to prove the error and fraud alleged in avoid- 
ance of the contract. Broussard vs. Sudrique,.s ceveseus.ccvsecvevesee GAT 


31. The records of the suit evicting the defendant, and the act of re- 
nunciation of the party evicting him, renouncing all advantage under 
such judgement, are admissible evidence on the part of the pleintiff, to 
show the eviction was procured through fraud and collusion-on the part 
of the defendant; and that all advantage gained by it was renounced. 
Melancon’s Heirs vs. Duhamel,....ccccccsecsccscccsescecscocsccasess GOR 


32. In a contract for the alienation of lands and improvements, on 
failure of the vendee to comply, parole evidence is inadmissible to prove 
the noncompliance and damages resulting therefrom to the vendor. Pat- 
terson Vs. Bloss et al..... voce ccccccccccccccccccccecccccccvcccccccces Oth 


33. He who claims damages for the inexecution of a contract, must 
prove that it was actually entered into, in the same manner and by as 
high evidence as if it required a specific performance.......+sssseeeeee W. 


34. Parole evidence, ina claim for damages’on failure of the vendee to 
comply with a contract for real property, is inadmissible even as a begin- 
ning of proof..... Seer sees ees eases sess aeseeseseseresese eeeereseas eee ab. 


35. Where parole evidence discloses the fact that therate of interest in 
a sister-state is fixed by statute, the statute-itself must be preduced, es the 








ee teiom eaten epapetnaaeepe 
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best evidence to prove the rate of interest in such state. Minor’s Heirs - 


ys. pee CeSoeee sete SSeFeeeseseeestsessesegeseeseaeeeeseeeeese 


36. Where a receipt is given by the agent of the plaintiff in execution 
for a certain sum, “in full of the within execution,” parole evidence will 
be received to show there is error in the written receipt, and that it was 
only intended to be given in full for all the money then made on the exe- 
cution. Singleton vs. Smith,..cccccccsccseccccccscccccccssccscscees 


37. When two written documents, each equally entitled to credit, are 
apparently inconsistent with each other, they may be explained and recon- 
eiled by evidence, dehors the instrument......sescecccescccscersecces 


38. In an action of partition and settlement between the heirs and sur- 
viving partner of a community, and payment is a principal ground of de- 
fence, although the evidence is not conclusive, in consequence of the lapse 
of time since the transaction, which was among relations, whose confi- 
dence tendsto dispense with the formalities usually attending transactions 
between strangers, and the judgement is in favor of the defendant, it will 
not be reversed. Guidry vs. Guidry,..cecsccerecsscoscecccecceseces 


39. Where parole evidence is introduced to prove a demand, and it 
discloses the fact of a written demand having been made; the written 
notice must be produced, as the best evidence, or its loss or absence ac- 
counted for. Etie vs. Sparks..ce.secccseccscccescerccoscsccccescecs 


40. Where the plaintiffs offer evidence of the credibility of one of their 
witnesses, the defendants may be permitted to question another witness 
sworn in the cause, if the witness, whose character is sought to be sup- 
ported by testimony, has not been guilty of larceny? Prevost vs. Simeon, 


41. In this instance the testimony on both sides is illegal, but as the 
plaintiffs resorted to that mode of supporting the credibility of their wit- 


ness, they cannot complain that it is rebutted by the same means....... 


42. The declarations of the plaintiff cannot be given in evidence on his 
behalf, when it does not appear they made a part of the res gesta........ 


43. In a suit by an heir to recover of the executor a debt alleged to be 
due to him by his ancestor’s estate, the executor may introduce evidence 
to show that the heir has lost all right of recovery by attempting to em- 
bezzle or clandestinely carry away property of the succession. Hall vs. 
Mulholland, 2.2. sevccrcacsscesccccccvcseccesccccccoscscccccccesece 


44. An attorney at law, or agent employed in the collection of money, 
is a competent witness to testify on behalf of the principal in a suit con- 
testing the fact of payment to such agent by the original debtor. McCrum- 


men VS. Stewart, cccrsvgvercessescasevecssenecavessaccgeovees seanee 
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45. Where the evidence is contradictory, and the case so equally ba- 


Janced that a verdict found either way would not be disturbed, the judge- 
ment of the court thereon will be affirmed, with costs.......+.esssesees tb. 





46. Where the plaintiff furnishes to the defendant an account current 
between them up to a certain time, and striking a balance to be then due, 
which the defendant receives without objection, he cannot afterwards, 
when sued for the balance due, produce the account to show overcharges, 
errors in calculating interest, and usurious and illegal charges. It will be 
taken as evidence of a settlement and acknowledged balance at that time. 
Millaudon vs. Arnaud,....seesccceceseescccceccvccsdaccccescccscces OAL 


47. In a suit against three joint and several obligors of a promissory 
note, but who sever in their trials, after one of them has a verdict in his 
favor he is a competent witness to testify on behalf of his codefendants. 
Row vs. Richardeon,..0.sccscecccccccecccccccscccccecccosccesevesce OOh 


48. In an hypothecary action of the wife against property in the hands 
of a third possessor, on which she claims to have a tacit mortgage for the 
restitution of her paraphernal effects, it is incumbent upon her to prove 
that her paraphernal property was actually received by her husband be- 
fore the alienation of the object of her suit, or she will be nonsuited. 
Cable wi. BRANES GUNES, occ ccc cocccccccscscadccronsventanesancss tae 


ERROR. 


1. Where the error of the judge may have influenced the jury, the 
cause will be sent back for a new trial; not so when it clearly appears 
that the error did not influence them. Lowe vs. Korner et al.,cceseseees 77 


EXCEPTIONS. 


1. The party who intends to except ought to'state clearly, at the time 
of trial, his intention to do so. Cline vs. Caldwell,..c..cc. cossecssees 2 


2. Where trial is gone into on the merits, without asking for a decision 
on an exception, the exception is considered as waived. Rowlett vs. 
Shepperd, 1s aren olitkaiielan, acencbiameninine cain amin dele saa tian immaba alc aie dia dre ice 87 


3. An exception to the form of action will be considered as waived, 
by filing an answer to the merits. Singleton vs. Smith, ...2+sseeeeesees 430 


4. Where exceptions to the form of action are pleaded but not decided 
on, and the parties proceed on the merits to judgement, the exceptions 
will be considered as waived onthe appeal. Kempe vs. Hunt,...ss0.0+ 477 


EXECUTOR. 


1. Whatever may have been the right of the heir to claim from the tes- 
tamentary executor the balance in his hands, if it was susceptible of 
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compromise, and an agreement was entered into, which received the 
sanction of the Court of Probates, it could not afterwards be receded 
from. Gaaselin’s Heirs Ves ABRs o iictiteres Fcbick Witcedee ve dessedes 34 


2. Objections to accounts of executors must be made in writing within 
three days after the account is filed.“ Marchand vs. Caurlier, ......+0.. 299 


FEMME COUVERTE. 


1. A contract made by a femme couverte is ratified by a partial payment 
after she becomes a femme sole. Tucker vs. Lisle, ..occscecserseeceees Bee 


FRAUD. 


1. The Louisiana Code confers privileges on a plaintiff seeking to set 
aside contracts made in fraud of his rights, which he did not previously 
Possess. Gayoso VS. Lewis, .coccccecercevecseccescccsccccaersecesses 


2. In an action to set aside a contract made in fraud, defendant may 
demand a discussion of the property belonging to the original debtor; 
and on pointing out the property, as specified in the Louisiana Code, the 
suit will be stayed until such property be discussed......sececesesceres 


3. Where the vendor of property keeps possession, it constitutes an 
indicium or badge of fraud in relation to third persons; but whether pro- 
perty thus situated can be legally seized by the creditors of the vendor 
without compelling them to resort to an action of nullity—Quere? Mon- 
day vs. Wiloon, ccccccesvevcesccrccveccccascccccccosccovecceccscsess Bae 


GOOD FAITH. 


1. Reference to a title deposited in the office of another notary, is not 
equal in law to a communication of that title to the vendee; nor is the 
means afforded by the reference equivalent to actual knowledge, which 
will alone destroy good faith. Fletcher vs. Cavalier, ..scssescossesenes 204 


2. Good faith is always presumed until the contrary be shown, and that 


presumption is not destroyed by proving that the vendee had the means 
of obtaining knowledge of the defect in his title......ccesscccssesseess tb! 


GENERAL PRINCIPLES. 


1. A party is not effected by a contract to which he was a stranger. 
Buckingham vs. Walliams, .ccccccseoce seeeeecaeteseseeecesert eaeeesaae secs 


HEIR. 


1 Where a plaintiff sues as heir, she is not compelled to prove her 
capacity, unless it be specially denied. Tucker vs. Lisle,.. ec cceg eevses 328 
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2. Where the plaintiff sues as daughter, and the petition shows that she - 
claims nothing except by inheritance from her deceased father, it isa suf- 
ficient averment of her capacity of heir. Tuckervs. Lisle,s+ss sess see.- 328 






3. One of the heirs has no right to demand a debt due to all the heirs; 4 
nor will the naked possession of the evidence of the debt, increase the : 
right Hicky vs. OM, « ccccvsgeacieCuapaded doncs due csugecsdudeuee 335 
















4. The declaration of an administrator, that he believes an account to 
be just, and his promise to pay it on its attestation by the judge, when he 
is in funds, do not bind the heir who accepts or inherits the estate. Mi- 
nor’s heirs vs. Harding, ...ccrcrcccsssccesccccccssevcscceecscsessess 








5. So if an heir clandestinely carries property of his ancestor’s suc- 
cession out of the state, or attempts to do so, he becomes responsible for 
all the debts of the succession, and any rights which he previously had 
as a creditor, are extinguished by confusion. Hall vs. Mulholland,.....+ 









6 Ina suit by the heirs to compel the executor of their ancestor’s 
estate to account both as executor and tutor to the minor heits, or to 
compel the heirs and representatives of such executor and tutor to settle 
and render an account of his administration, the settlement of the indi- 
vidual accounts of each heir with his tutor is improperly admitted by the 
Court of Probates. It should confine the settlement tothe general admi- 
nistration of the estate, and give judgement for the balance which might 
appear due. Wells. vs. Cuny,.ccccersesesscssescevsetsseescessssoese 

















7. When the balance is ascertained to be due on the general account 
of the administration, the succession is owner, and the heirs would be en- 
titled to such portions of it, as on a settlement of their particular accounts 
with the tutor might appear to be due to each.-s.csveessecsseeveessens tb 






HUSBAND AND WIFE. 






1. If the husband, by any act of his, give a tacit mortgage on his property 
to the heirs of his wife, it cannot attach on property previously disposed 
of by him. Dusfreme et al. vs. Aime,.o+.eesceseseccvcceessoessonsce 










2. The repeal of the Spanish law regulating the community of ac- 
quests, is not supplied by a statutory provision of this state. Dizon vs. 


Dizon, SCOSSEHSSESEHEHSSSHEHSEHSHSHESSSTESHSSSHE HSH SSESHHESHTHE TERETE ETHSES 188 






3. Property found in a succession is regulated by the law in force at the 
time it is opened, no matter how different or contrary thereto the rule 
may have been, when the estate was acquired......ssesseessoesceeses tw. 







4. ‘The same rule does not apply, in regard to property which enters 
into the community of acquests and gains... eceeerecaenteote seeeeese oe ®. 


75 
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5. If, by the laws of the country where the marriage takes place, be . 
community of acquests and gains be created by the marriage, a subse- 
quent law, declaring there should be no further community between the — 
persons who had entered into this engagement, would be retrospective, 
and a violation of rights vested under the contract. Dizon vs. Dizon,... 


6. It is not the law in force at the time the community is dissolved, but 
that in vigor at the period it was formed, which regulates the rights of 
husband and wife to the property acquired during coverture..........+- 


_7. The wife can acquire a right to property made during marriage, 
before that marriage is dissolved, and these rights exist to the same extent, 
and are as susceptible of being enforced when the community ceases by 
a repeal of the law, as they are when it terminates by a separation from 
bed afd board. .... sen ccwccccccccctcsvectectoccescccecasceed cotes 


8. The repeal of the law does not destroy the right of the wife to the 
property acquired under it...... seeeeseaeeseeeeeeeeeeeeeeesteeeeeeeeeee 


9. It is not necessary to obtain the judge’s order, previous to the com- 
mencement of a suit against a married woman, for a cause of action rela- 
tive to her separate interest. Brown vs. Ferguson,......seescsesecesve 


10, Donations from the husband to the wife, when opposed to the 
interest of creditors, may be viewed in all instances, as well calculated 
to conceal fraud; and if there be evidence that they were made to defraud 
creditors, either those who were such at the time of the donation, or sub- 
sequently became so, have a right to cause them to be rescinded. 
Brows Ve. Pea abetis iss 6c PR NRE Goede csc dévecsecevcdis 


11. The wife can neither alienate nor acquire real property, without 
the consent of the hushand, of which consent, parole evidence is inad- 
missible. Richard vs. Bird,...- @reeeeaseeeeseeeveeeeeseeeeeeneeaeeseeenee 


12. A decree of a competent tribunal, assigning separate property to 
the wife, cannot be collaterally attacked for fraud and simulation. 
Hicky vs. Duplantier,.... @eeeeaesreseeeeeeesteeeeeeeeseeezreeaeteaeee seen 


13. A judgement obtained by the wife against her husband on his con- 
fession, although conclusive between themselves, is liable to be impeached 
on the ground of fraud and collusion by third persons, against whom it 


257 


257 


305 


314 


may operate. De Blane vs. De Blanc,...cecssescecccccecsceeveveces 419 


14. So in a suit by the wife (founded on a previous judgement against 
her husband), to recover property alleged to be subject to her legal mort- 
gage, and claimed by a third person or creditor of the husband, on an 
allegation of fraud and collusion, the burthen of proof will be thrown on 
the plaintiff, to show the truth and genuineness of the claim on which 


she obtained the judgement against her husband......0...-+ee+seveves 





ab. 


es es 
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15. Where the wife has obtained judgement against her husband, set- 


ting apart certain property as hers exclusively, but gives no:power to issue 
execution to enforce her claim; if the husband afterwards carries off the 
property, his creditors cannot charge her with fraud and collusion arising 
from the fact that the property was suffered to remain in the power of the 
husband, and compel her to follow the property out of the jurisdiction of 
the United States, to enforce her judgement claim. Blanchet vs. Helle- 


WOME, 00g 00 ocicie'ced vas cbcea cone ase eeekekens bebe ee eek eaee ee 439 


16. Husbands may collect debts due to their wives, and curators and 
tutors those due to their wards, and give valid acquittances therefor; but 
to legally novate and release a debt, the novation must be clearly estab- 
lished to give validity to the release. Kempe vs. Hunt,.....esseseeeees 477 


17. A donation propter nuptias, made by the husband in the marriage 
contract, on the eve of the celebration of the nuptials, does not have the 
effect of a mortgage on the husband’s property against third persons, unless 
the state of the husband’s affairs at the time of the donation, authorized it. 
Cable vs. C0€,.scccscesccvcccccccccccccccccccccccscccsscsccccceces Oot 


18. Where the wife has a mortgage on the whole of her husband’s pro- 
perty, for the restitution of her paraphernal effects, she can enforce it 
against the undivided half or part of the estate, which her husband holds 
jointly with another. Cable vs. Bossicr,.....c0ssescececcecceccsccess OOO 


19. So if aslave held in partnership between the wife’s husband and 
another, is alienated, her mortgage attaches to one-half the slave in the 
hands of the third POSSESSOP..eeeee eeeeceeteeeeeeeeeeeeeeeeeeeeseeeee ab. 


HYPOTHECARY ACTION. 


i. In no case does the law allow the hypothecary action to be brought 
against a third possessor, until after a demand on the original debtor has 
been unsuccessfully made. Robichaud vs. Worsham, .....0+.seseeeeee+ 125 


2. In an hypothecary action, the denial of an amicable demand is 
equivalent to a denial of the ten days notice. Williams vs. Holloway,... 323 


3. To support the hypothecary action, the law requires a demand of 
payment from the debtor thirty days previous to notice to the third pos- 
sessor; and no proceedings against the latter or the mortgaged property 
can be commenced until after the expiration of the ten days notice 


required by law..... SSS SOSH SESH EESHSEHSE SHEE EHHOH SHEE EEBHE EERE EEE EE ab. 


INDORSEMENT. 


1. The party who puts the initials of his name, gives a kind of appro- 
bation to the instrument on which he writes them. Weis vs. Mainhaut,.. 121 
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2. The endorsers are bound in solido with the drawers of a promissory 
note when the necessary steps have been taken to bindthem. Allain vs. 


LONGZET,. co oocvccevceccerssccceceranscrecssssecesssesesscsessscner 


3. A mortgage may be given and received as security for endorsements 
previously made. Bauduc vs. his Creditors,..cccscecescecsccccsceces 


4. Where the holder of a note appears at the concurso of the maker’s 
creditors, and votes that property which is mortgaged to secure the pay- 
ment of the note shall be sold on time, the endorser is discharged. Lob- 
dell vi. Nights. ..ccscscvesccccccccccccccccccccccccccegeccescccces 


5. The title of a holder of a note, whether transferred by blank en- 
endorsement or by delivery, when the instrument is payable to bearer, is 
in both instances a matter in pays, if unsupported by authentic evidence, 
and the holder without the aid of such evidence, cannot legally proceed 
in the via executiva on a mortgage given to secure payment. Lee vs. 


PENN ae a cistre's a’ elyiais. 060 ks aasienlniniae eS bbiee vas Caw ener enbewes 


6. The endorsee of a draft may commence an action in his own name, 
although he be but the agent of the payee. This will not, however, de- 
eat the drawer’s right to any equitable defence against the payees, West 


Vs. Wea SS Sioa. Seeeseseessesetesees sees seeerseseseasteseese 


7. The payee or first endorser on a bill or note, is responsible to all the 
endorsers ‘or parties who come after him, according to the lex mercatoria. 


Knoz vs. Di isac'cecs cues CO Se Cee Co Oe Tee SHEERS SH HS OE HS EE EE HE Ee 


8.The lex mercatoria imposes on the endorser of accommodation 
aper, the obligation to pay every subsequent endorser or holder, in the 
same manner @s in business PAPePoe.ceessecevccssscscecsceesscccsccs 


9. The bank, as the holder of a note endorsed in blank, having the legal 
interest in it, may sue to the use of the last endorser in blank, who is enti- 
tled to the equitable interest, and recover the amount from the payee or 
any of the previous endorsers. Louisiana Bank vs. Roberts,......0«++. 


10. Payment to the holder of a note, may protect the endorser and 
maker from the claim of the former; though it may extinguish his right 
against them, it does not extinguish that of the endorser, who pays 
against the previous endorser and maker......ssececearsecrsccenscees 


INSANITY. 


1. The term “notoriously insane,” means that the insanity was gene- 
rally known to the persons who saw and conversed with the party. When 
this proof is given, it then behooves the person claiming benefit from the 
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contract, to show that it was made during a lucid interval. Laloire vs. " 


Lacoste,..«s veseaee SCCHSH EEE HEHEHE H OH EHSE HEHEHE SHS EHEE SEES eOEe 115 






INSOLVENCY. Bs 


1. A creditor is bound by the proceedings on the concurso, when he is 
placed on the bilan, and represented by an acknowledged attorney in 
fact. GOIOCHER VO. TIONG, o 6 00 nv as Ges cccenetscducesbownedtacanelis 44 


2. Where a debtor makes a cession of his goods, his anterior creditors 
have no claim on him, unless he has a sufficiency of goods to discharge 
debts incurred since the cession, and a sufficiency for the subsistence of 
himself and family; and then the newly acquired property must be aban- 
doned for the benefit of all the creditors, and ought not to be seized for 
the benefit of a single creditor. Goicochea vs Ricarte,..cccsccccessevee tb. 


3. Although the act of 1808, for the relief of insolvent debtors, specifies 
the particular acts of the debtor, which shall exclude him from the 
benefit accorded by the law, this specification of frauds does not pre- 
clude the allegation and proof of others, which would fix upon him the 
character of a fraudulent debtor. Montesque vs. Heil,.....sseecssseees 5t 


4. An insolvent debtor, who became indebted to the opposing creditor 
by fraud and theft, will be excluded from the benefit of that law which 
purports to be made only for honest and unfortunate debtors......+.... tb. 


5. On an allegation of fraud made against an insolvent debtor, such 
allegation may be supported by evidence, showing fraudulent conduct in 
the manner in which he contracted the debt.....cccsosscecssevscesses 0, 


6. On an allegation of fraud against an insolvent debtor, the record of 
a suit between the same parties, where damages were recovered for a 
theft committed by the insolvent, and where the same theft is alleged 
against him, to deprive him of the benefit of the act, is proper evidence 
to go to the jury who try the allegation of fraud....ssseccsesscsesssecs Wd. 


7. The syndics of an insolvent may bring all actions which relate to 
the property ceded, but they do not represent him for matters which are 
exclusively personal. Morgan’s Syndics vs. Davis,..e.ssessencesesses 141 


8. The judgement of homologation on the tableau of distribution filed 
by the syndics, is, in law, a judgement in favor of each creditor to whom 
a dividend is assigned; and has, in relation to the proceeds in the hands 
of the syndics, the authority of the thing judged. Morgan et al. vs. their 
COMMENT, Se cohcccccocce scdvevcecececéueed ecugucceehGuwe venues sagucnee 


9. Where a debtor claims the benefit of laws made for the relief of in- 
solvent debtors, all his creditors should be considered as parties to the suit, 
and are, consequently, incompetent to testify.  Coquet vs. his Creditors, 198 
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10. Ina contest between the creditors and insolvent, where the sale of 
a slave by the latter is alleged to be fraudulent, the vendee is a competent 





AGE 


witness. Coquet vs. his CREME 66s Kade CieererReiwerie sc  Hdis eeee 198 


11. The express enactment relative to frauds committed within the 
time limited, does not exclude proof of prior acts committed by the in- 
solvent, showing him to be dishonest and unworthy of the benefits ac- 
corded by law to unfortunate debtors.. Coquet vs. Creditors.,..se.eee. 198 


12. The absolute nullity of contracts made by a debtor as fraudulent 
towards his creditors, and such as our insolvent laws declare to be void, 
are those contracts alone which are made within the three months imme- 
diately preceding his actual failure and surrender of property. As to all 
others, in order to avoid them, it must be shown, that the debtor was in 
insolvent circumstances when he executed them, and that the persons who 
claim the benefit of such contracts knew him to be insolvent at the time ~ 
of contracting.  Bauduc vs. his Creditors,.co...ccccceecescescceseces GAT 


13. Creditors who were not such at the time of the alienation, cannot 
claim the rescission of the sale on the ground of simulation alone, without 
consequent fraud. Brown vs. Ferguson,.....ecscvcscesceccsccccseess QF 


14. It is a general rule, that acts by which a debtor alienates his pro- 
perty, can only be considered as fraudulent against creditors, who are 
such at the time of the alienation. Yet subsequent creditors may be con- 
sidered as being injured by such alienations, and have a right to cause 
them to be annulled, if they were made with the intention to provide the 
means of defrauding such Creditors......ceccescecceccccvsccsccsseess wD, 


INJUNCTION. 


1. The regular mode for the defendant in execution, to procure an 
injunction, is by an opposition filed in court. Rowlett vs. Shepherd,..... 86 


2. If he resorts to a petition, and assumes the character of plaintiff, the 
trial and other proceedings must be governed by the rules which would 
have regulated them, had the opposition been regularly filed.......++++. i. 


3. Where an injunction is obtained in the form of a separate petition 
by the defendant in execution against the plaintiff, a judgement dissolving 
the injunction, need not contain the reasons upon which it was rendered. 
Biatlste Vas COTetens,..o0cccccveccersccccccccccccoccccvessenceseosce Me 


4. For the purpose of deciding on a motion to dissolve an injunction, 
the facts alleged in the petition on which it is obtained, are taken as true, 
but may be controverted in an answer on the merits, if such motion does 
not prevail. Johnston vs. Hicky,.o+es.coescccsccecccesevesescevseses 20a 
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5. A motion to dissolve, assumes the facts stated as true, and if these 


facts present a just ground for injunction, it ought to be sustained. John- 
ston Vs. Hicky..ccccsecces SPCCSST SSH SHSHESHSSESEDSH SSK SSSE SESH SESE HEE 292 





6. Notwithstanding the implied admission of the truth of the allegations 
contained in the demand for an injunction, the plaintiff in execution may 
put the defendant on proof of them.«..... eeeertr ee eeceee ee eseeseseeoeee ab. 


7. The suing out of an injunction against the execution of a judgement 
js not such a breach of the bond as renders the principal and his surety 
responsible. Gayoso vs. Wikoff,.... COSC EH SESH EE EO SE SESS ORE EB HEE? 302 


8. An injunction requiring the sheriff to stay proceedings on an order 
for provisional seizure, but which issues after actual seizure has been 
made, has no effect, unless the sheriff be ordered to restore the property 
seized. Bagley vs. Johnston,...cccsecsrcevecccccecscsecsecssessscess Boe 


9. The defendant has two remedies, either to plead confusion of claims 
and prevent judgement; or if the plaintiff proceeds to judgement and sues 
out execution, it may be perpetually joined. Eastin vs. Dugat,........ 397 


10. An injunction will not be dissolved when the facts of the case show 
that on its dissolution the party will immediately be entitled to another 
on an application in another form.....ecscccccsssesescsecceseseseces Ww. 


11. The act of 1831, page 102, annexing a penalty in damages on the 
dissolution of an injunction, does not apply to injunctions obtained 
before its passage. A statute cannot inflict a penalty for an act commit- 
ted anterior to its promulgation. Crain vs. Ballio,....sccececesseecses DIS 


12. Where a party fails to show sufficient ground to maintain an 
injunction, it is to be taken as having been wrongfully obtained, and sub- 
jects the party obtaining it, to all the penalties the law inflicts on persons 
who improperly stay the proceedings of justice under false pretences. 
Hudson vs. Plenthieltys eo ovsccedencds scicccackiev-edeksxsiatdasctincauas ee 


INTERROGATORIES. 


1. Where a commission was directed to any justice of the peace, and 
his official character certified by the clerk, and this certificate attested by 
the chairman of the court as being in due form, the deposition was held 
to be inadmissible. Barfield vs. Heawlett,....ccsccccerseccesesceceesess 118 


2. The private seal of a justice is only required in regard to depositions 
taken in the state... COSCO SHSHSSHSSSS SH SHES SE SHSEHS SH SH SETHE SHSes SSS EESeEe ab. 


3. The answers of a party to interrogatories put to him by his opponent 
cannot be divided, and the latter has no right to read either of them if he 


object to the others being read. Godfrey vs. Hall,..ccevsecscesssesees 108 
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“4@ deposition taken before a parish judge cannot be read in evidence 
if the private seal of the judge be wanting; and in such a case proof of the 
signature of the judge is inadmissible. Rochelle vs. Alvarez,......ses00+ 218 


5. A party who takes out a commission is not bound to have it execu- 
ted, nor is a defendant who has annexed thereto cross interrogatories 
entitled to a continuance, on the ground of their being unanswered. St. 
Joseph's College vs. Let,.sccceccccscccvscccscccssccscveccosescceses 226 


6. It-is too late to propound interrogatories to be answered by the ad- 
verse party, when the cause is about being called for trial. The law 
requires they should be annexed to the petition or answer, or they may 
be filed afterwards by leave of court on a proper case shown; but cannot 
be presented at the moment of trial, without good reason appearing why 
they were not offered sooner, supported by affidavit. Coco vs. Lacour,.. 507 


7. The inferior court is not bound to order interrogatories to be an- 
swered, when it appears such answers cannot aid the party requiring 
them in his defence. Bank of Lowisiana vs. Roberts,.....ssees++sse00+ 530 — 


INTERVENTION. 


1. In a suit between A and B, wherein € intervenes, if the plea of in- 
tervention be dismissed by the court a qua, and its judgement affirmed on 
appeal, C is no longer a party to the suit; nor can any order be taken 
against C, although it issue before the judgement of the appellate court is 
recorded in the court below. Curtis vsi Curtis,......coccnsecsssesees SGM 


INTEREST. 


1. The rights of the buyer to resist payment of interest, depend on the 
law in force at the time of the contract. Rowlett vs. Shepperd,...+..++.- 


2. An unliquidated demand bears no interest, either before or after 
judgement. Pressas vs. Mendeburn,....co.seceseccssecssscescsceeess 


3. When partial payments are made of a debt bearing interest, the 
amount paid is to be deducted from the aggregate of principal and interest; 
and if the balance left does not exceed the principal, it carries interest. 


Gravier vs. Baron,... SCORCH ESHE ETOH COBH SHC eHeseFerTesseeenseussaos 


4. The commissions of two and one-half per centum in a merchant’s 
account for acceptances, and the interest charged on them, are unsup- 
ported by any law, or custom having the force of law, and must be re- 
jected when the account is sued.on... Millaudon vs. Arnaud,..oeesssene 543 


INSURANCE. 


1. A policy of insurance against fire, where the contract states the 
company have insured eight thousand five hundred ‘dollars on one brick 
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house and two wooden ones, is not a valued’policy. Wallace vs. Insu- 


rance Company, ...».+ SPST GEST SHS eeee SS sess ss esesesseervessesseaesseese Fe 289 





2. The rules which govern the interpretation of other contracts, regu- 
iate those of insurance; and it is a cardinal rule of construction to give, 
if possible, every part of the agreement effect.........cseeesseusevcces 


s 


3. The written parts of a policy control those which are printed; but 
this rule is only applicable where they are irteconcilable.,..++..2+++++» wd. 


4. The words “valued at,” are invariably used where the intention of 
the parties is to make the estimate conclusive.s..s.sveccevscevewasecss 


5. The underwriters have no right to rebuild, unless the right is ex- 
pressly conferred... ... SPaeeeeeeeseeseeeeeeeeseseseseeaeesesreseeeseseeeese ee wb. 


IMPROVEMENTS. 


1. The possessor, in good faith, is entitled to the value of his improve- 
ments. Fletcher vs. Cavalier,s..cceccccescaccccccscccsccsccccsssess 208 

2. In a suit to recover compensation for improvements put on property 
sold under a mortgaged claim of another person, proof of the increased 
value of the property by such improvement must be given, to authorize a 
recovery. This proof may be procured by calling in the purchaser of the 
premises at the sheriff's sale.- Crain vs. Ballio,..cscccscerscccsccscoes Sld 


IMMOVABLES. 


1. The act of 1810, which provides that “notarial acts concerning im- 
movable property shall be recorded in the parish where such immovable 
is situated,” is not applicable to slaves. Monday vs. Wilson,......+.++. 338 


IMPUTATION. 


1. A creditor who imputes a payment to a particular debt in the lifetime 
of the debtor, with his assent, and after his death in enforcing his demand 
against the surety for the remainder, he cannot change it by imputing part 
of it to another debt. If the debtor wished it, or both parties consented 
thereto, the imputation was correctly made and must stand. Fulton’s 
Beira 00. COMME acs dass cdts cane ceccstcesoteace eeviedscacécdncents Uae 


JUDGEMENT. 


1. Where the judgement of the court admits of two constructions, that 
will be adopted which the court should have rendered on the facts and 
law of the case. Trepagnier vs. Williams, .ccccrcscrcccccccscrcvescees 99 


76 
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1. The United States courts have no right to seize property already 
transferred by state laws from the debtor in execution, although the syn- 
dics may not have taken possession of the property at the time of the 
seizure. Bauduc’s Syndics vs. Nicholson, ...00.00scccecsececcessecees 


2. Courts of Probates are ratione materia without jurisdiction in cases 
of claims of an estate, except those against another estate, or a person ex- 
pressly suable in such courts. Lainhart vs. Dizon,.corvececesevceeece 


3. Claims against minors for a sum of money is exclusively cognizable 
by the Court of Probates. Roman vs. Roman,...sccrsocssecseeccscces 


4. No law authorizes the transfer of a cause from the District to the 
Probate SOUS rirc's Sadana mincine so ok d (eke ekdeda ec neee eeeeeeeeeeeeae 


5. The Probate Court of a parish does not lose its jurisdiction of a succes- 
sion which was opened therein under the provisions of the old code and 
while it was in force, although no proceedings were had until after the 
promulgation of the new code which repealed the provisions of the old. 


PAGE 


81 


104 


202 


4 


Forstall vs. Forstall,.. SOPHO Pe ee eS eee re eHeseeas CHOSE EE ES SESE EEEES 214 


6. So, if such a suit be brought in the District Court, it will be dis- 


missed for want of jurisdiction, at the plaintiff’s costs. Flint vs. Wells... 537 


7. The Court of Probates has exclusive jurisdiction to compel a cura- 
tor or administrator of a vacant estate, to account and pay over such sums 
as he may be found responsible for......ecccecscccseccccccecscvcvees 


JOINT AND SEVERAL. 


1. Where two persons are sued jointly, but the petition does not state 
them to be jointly responsible, it authorizes judgement against them sev- 
erally; and in such a case, a plaintiff declining to take judgement by de- 
fault against one, amounts to a discontifiuance as to him. Cole vs. Bart- 


lett, eee ee eee ee Oe eee HE ee ED SHEE OH THESE EEE ED ETOH ESE TELE EE LEES Oe 130 
Fs 


‘ 


JURY. 


1. A defendant, after praying for a jury and permitting them to decide 
the cause, cannot be heard to offer his own acts as an irregularity for 
which the proceedings should be set aside. Maignan vs. Gleises,....... 


LANDLORD AND TENANT. 


1. Whether there be an usage which will justify a jury in deciding by 
whom the repairs of a house are to be made—Query? But such custom 
cannot be inferred from the verdict; it must be established by the evi- 


59 


dence. Senac vs. Pritchard, ..+. COOKE TORE eee toBE FT EHeeeeeT seer eeee 160 
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2. There is no tacit reconduction where legal notice has been given to 


quit. Mossy vs. Mead,.... CHORES OT AHHH ESSE FOOSE HE OH AOSE TORE EEHH SESS 195 





3. Where property is leased for a year, with the privilege of extending 
it for a term of years if required, the circumstance of the lessee’s holding 
over for part of the term and paying monthly, is no evidence of his inten- 
tion to avail himself of the clause which authorized him to require an ex- 
tension of the lease. In such case, an actual requisition must be made. %b. 


LEGATEE. 


1. A legatee does not forfeit her legacy by her neglect to make an in- 
ventory according to the will. Gainne_vs. Hepp,..oscecsereseeseccess 246 


MANDAMUS. 


1. A register of mortgages cannot be made liable in damages, on arule 
to show cause why a mandamus should not issue. Waters et al. vs. Mer- 
CUT ve seee SPHERES EHSET ESSER SSHSHEHEESETHEHOEHEKR ESSE TE EEE HH EEEE 17 


. MINORS. 


1. Where some of the heirs are minors, the succession cannot be by 
them or for them, accepted, without the benefit of aninventory. Roman 
V8. ROM. 66. ER Bed eeeeeceeen eee eeeeeee seer ereeeseeeeeaeseeeeen ee 202 


2. The sale of minors’ property by private contract, is absolutely void. 
Fletcher vs. Cavalier,...... Seeeee EiGetccecestodace aeoc ccaebecvecouel mae 


3. Minors may be sued in the District Court. Gayoso vs. Lewis,..... 329 


4. Thesale and alienationof minors’ property, although made by nota- 
rial act, even when the minor is assisted by his curator, is absolutely 
void, if made without the order of the judge. Delahoussaye vs. Dumar- 


trail,..... SPSAS SESE SESHHT SSH ESSE HESHHHSHHHHESHEREHHESEEESESEEEREES 368 


5. So the sale and alienation of a tract of land under mortgage, in favor 
of a minor, even where the minor is assisted by his curator and by nota- 
rial act renounces his right of mortgage, is null and void; and such minor, 
when he comes of age, may annul and set the sale aside, and subject the 


property to his legal mortgage..... pads cc¥icccacésccetedectsneeaseunee w. 


6. Since the adoption of the Louisiana Code, the presence of an under 
‘tutor is not required by law, at the making of an inventory of the suc- 
cession belonging to the minor heirs he is appointed to represent. Etie 


vs. Cade,.. ees SHCSHEHESSH HOHE EHHEHSHETEEHSEHHAFESER EET EFEEEE SOSH ESE 383 


7. The purchaser of minor’s property by private contract will be con- 
sidered a possessor in bad faith. Fletcher vs. Cavalier,..eessssesseveres Q4 
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8. The curator of an estate belonging to a minor heir, cannot coins = 
judgement in favor of a creditor of the estate, and allow the property to 
be sold in pursuance thereof. The curator has no authority to discharge 
a debt by the succession, in any other mode than by 4 sale under the 
authority of the Court of Probates, Ashcraft vs. Flint,.......ecseeee 


MORTGAGE. 


1. Neither does the judgement of an individual creditor, recognizing 
him as such, give him a mortgage on the land or slaves of the succession. 
Waters et al. vs. Mercier et al.,.... eeeeneeees eeccee eeeeeceeseeese esas eres 


2. A register of mortgages cannot cancel a judgement recorded, with- 
out the privity of the party who has obtained it, and he is improperly 
made a party to an action therefor.......0. sees sccsccsecsccescecsoess 


3. A purchaser of property is not affected by a mortgage thereon, exe- 
cuted out of the state, unless it be recorded in this. Verdier vs. Leprete, 


4. The third possessor of property specially affected by mortgage, is 
disquieted by a suit against the debtor, and may withhold payment. 
Rowlett Vs. Shepperd,.i.ess eeeeeeee sear ees ee eee eeeseseeeteaaeseeevaneeee 


5. A mortgage creditor may proceed either in the place where the 
defendant has his domicile, or in that where the mortgaged property is 
situated. Where the former mode of pursuit is adopted, proceedings 
must necessarily be in the via ordinaria; and, in such a case, the oath of 
the creditor is not required as a preliminary foundation to his action. 


16 


di 


Heavier Ve NER, STIS. CPE ES oe TR BO TR 


6. No order of court is necessary to give effect to the recording of a 


judicial mortgage..... eeeereceoeneeeeseseaeeeeeeee eeoccceceseveceecs ee ib. 


7. Where the payment of a note is secured by mortgage, if the note 


become prescribed, the mortgage is without effect. Shields vs. Brundige, 326 


8. By the old Civil Code, the plaintiff, having a mortgage on certain 
property, which is insufficient to satisfy the debt, and claiming property 
from a third person on the ground of fraudulent transfer, ought to show 
injury sustained, and insufficiency of his debtor’s property. Gayoso vs. 


Lewis,..000¢ PSCSSHSSSSHHSSHSSHSHHSSESHSSHSHESHSEHEHHEHSESSSEOSESESESE BEBE 329 


9. Where a mortgaged creditor pursues mortgaged property in the 
hands of a third possessor, he cannot pursue another portion of the pro- 
perty subject to the same mortgage, in the possession of another pur- 
chaser, while he insists on his right to have the property in the hands of 
the first purchaser sold, or until it is discussed. Delahoussaye vs. Dela- 


GN co ct 'nseecs oeee cue eucescasedectccccececde obabee cocokteenets 37] 
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10. The sureties of a sheriff acquire no lien or mortgage .on his real 


property, in consequence of his surety bond, whether it be recorded or 
not. Andrus vs. TIN a S505. 0n ss sea sda n Gas cdmnanekoaaks 403 


11. The state had no privilege or mortgage on the property of its col- 
lecting officers during the years 1826-7; or from the adoption of the Lou- 
isiana Code in 1825, until the passage of the act, of 1830..5.... id. 


12. Where a slave or other mortgaged property; passes out ef the 
hands of the mortgagor, and is sold at the probate sale of the third posses- . 
sor’s succession, no lien or mortgage attaches on the proceeds of such 
sale, because the mortgagee is not a creditor. Thompson vs. Bell,.....+. 447 

13. The mortgage gives to the mortgagee a real right upon the thing 
mortgaged, which he may exercise upon the property or thing mort- 
gaged, into whose hands soever it may COME.......sesceseccsesccecss 1. 


14. Where mortgaged property is sold and transferred by the third 
possessor on the day of the service of the citation, at the suit of the mort- 
gagee for the enforcement of the mortgage, such transfer and disposition 
will not affect the mortgagee’s rights against the third possessor. Cable 
VS. Davenport's heirs,..cccossescccerccecoedceascgeccbegenveccvceoes GOe 


NOVATION. 


1. Novation is never presumed. The intention to make it must result 
clearly from the terms of the agreement, and by a full discharge of the 
original debt, or by substituting a new debtor in place of the old one, with 
the consent of the creditor. Kempe vs. Hunt,...ccieeccssececasecsi ce 497 


NEW TRIAL. 


1. The jury are the proper judges of the amount of damages, but when 
it appears from the evidence, that a party is really aggrieved, he will be 
afforded the opportunity of a second trial. Petayvin vs. Winter,.cesvess 46 


NATURAL FATHER. 


1. Under the laws of Spain, natural fathers who have no legitimate 
issue, may dispose of all or any part of their estate in favor of their natu- 
ral children. Fletcher vs. Cavalier,...+0+ eeeeeeeneeeeoeeeseeeseeeaete 267 


NULLITY. 


1. It is only in acts which cannot subsist but by the validity of all their 
parts, that the nullity of one portion draws with it the nullity of the 
whole. Pusilier vs. Massy. veces ccvcuiceescevesscecncnccvssevecrse 424 
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NOTES AND BILLS OF EXCHANGE. 


1. The rules of law which govern negotiable bills and notes, have no 
application to instruments which are not in that form. Chandler vs. With- 


€TSPOON, «cee SOS SHER SHEET SHEHHEKSHHEEHEEEESEESEESECHEEsEEEsEEeEEsenE 67 


2. If the maker of a note gives the holder a new note, with another 
surety, and takes up the old one, he cannot, when called on for payment, 
enter into the original consideration, because he has, by his act, induced 
the holder to surrender the right which he had against the endorser, who 
was résponsible on the original instrument. The surrender of that secu- 
rity is a good consideration for the new obligation. Coco vs. Latour,... 507 


OYER. 


1. Where oyer of a document is prayed, the party may decline to an- 
swer until it is produced, or he may amend his answer if the oyer was 
prayed after it was filed Fletcher vs. Cavalier,...cecsceccsseseseseees 208 


OBLIGATIONS. 


1. Where two joint and several obligors to a note have been induced to 
sign it on the promise that a third person was to sign with them, their ob- 
ligation is conditional, and on that person refusing to sign, they will be 
discharged. Rowe vs. Richardson,.e..ssssccccccccccssccccsscccsscoes DOL 


PARTITION. 


1. The pendency of the hypothecary action does not operate as a bar 
to a demand for partition. Maignan vs. Gleises,..ccseccscsssevcesess 59 


2. In proceedings for a partition, the notary is the agent of both parties, 
and the return made by him is such prima facie evidence of the fact of 
notice as throws the burden of proof on the party objecting to it........  #. 


PAYMENT. 


1. The plea of payment is a question of fact, which is made out from 
documentary and other evidence; and when it appears from all the cir- 
cumstances and presumptions arising out of the evidence, to be proved, 
the judgement of the inferior court in favor of the defendant, will not be 
intent sees VE. TORO, «600.0 00n ncpanan.cpebearse pens cantencec, 400 


PARTNERS. 


1. After the dissolution of a partnership, no one of the partners is at 
liberty to use the social name so as to bind the others. Offutt vs. Breed- 


WOVE, . cc vccascccscccccrcvcccsccceecccceesseces cecccs ceccccees gneces 31 


2. The act of one member of a commercial firm who own a steamboat 
engaged in carrying goods on freight, binds the others én solido.for any 
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contract he may make in relation to the boat. And the circumstance of 


his contracting in his sole name, and not in that of the firm, while the boat. 

is owned and navigated by the firm, binds all the partners in the same 
manner as ifthe contract had been clothed with the signature of the firm. 
Hynes vs. Kirkman,...seccccssssssecseccvccccserescescoscsscessces Af 


. 3. In an action against a firm, when it is pleaded as an exception that 
all the members are not made parties, the party making the exception 
must set out all the members who compose it. David vs. Eloi et al..... 106 


4. Parties trading together are bound by the character in which their 
acts present them to the WOrld..scccesscoecseccccsccssesescecscceces wD. 


PRIVILEGE. 


1. He who pays for a cargo is subrogated to the privilege of those who 
furnished it; but the privilege is extinguished by the destruction of the 
thing on which it exists. Thayer vs. Goodale,....ssseceessessecessacs Dal 


2. Where goods are insured and lost at sea, they are not represented 
by the sum insured, nor is the vendee’s privilege extended thereto....... %. 


PRACTICE. 


1. It is no bar to an action that another suit is pending between the 
same parties, and for the same cause of action, in a sister or foreign state. 
Godfrey vs. Hall,.. SCS SESS FEST SESH SHS seeeeseeesseeseaeeeseas eee 158 


2. Property acquired legally out of the state, whether it be absolute or 
qualified, is entitled to protection in this. Gordon vs. Johnson,.......+0. 304 


3. A defendant who has recovered judgement over against his.war- 
rantors, on the case being remanded to assess the damages against the 
latter, he may dismiss his suit, as he then assumes the situation of plain- 
tiff. Brousard vs. Duhamel,..evercteescucescccrcstarccscescaceseees SOO 


PRESCRIPTION. 


1. The prescription of one year to the action of workmen, laborers, 
and servants, for their wages, is not applicable to the owners of cotton 
presses. Ogden vs. Fowler,. CO OS SOT OTOH EH ESSEC E EE SEES CHEE LESSEE SESS 112 


2. A continuity of services, prevents the wages of the first year’s ser- 
vices from being barred by prescription. Presses vs. Mendeburn,......+« 128 


3. A suit against one endorser of a promissory note interrupts prescrip- 
tion with regard to the others. Allain vs. Lomger,....ssevseesecersees 151 


4. The article 3444 of the Civil Code, does not point out any cause by 
which prescription is interrupted, but establishes two distinct periods or 
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terms which shall affect persons in different situations, in relation to rights s 
of property. Kers et al. Vs. I 602 hisses: cntintichinicontbians euitntbaans 215 





i 5. Where a debt is contracted out of the state, if after prescription be- 
gins to run, the creditor has an opportunity of prosecuting his suit, from — 

the circumstance of his debtor passing ormey: winter in New-Orleans, and 

he neglected to do so, the claim is barred........esecseccsccssceccecs tb. 


6. The plea of prescription cannot avail a purchaser claiming property . 
under a defective title, derived from an irregular sale of minors’ property, 
when ten years have not elapsed at the inception of the suit, since the 4 
minor came of age. Asheraft vs. Flint,...cccccsescccssocccccccsccess 496 + 


7. According to art. 52, p. 484, of the old Civil Code, and art. 3484 of 
the Louisiana Code, if a party instituted his suit after prescription began 
to run, it will interrupt and stop prescription up to that time, although the 
suit is brought before an incompetent jurisdiction, and is voluntarily or 
otherwise dismissed. Baker vs. Thomas,...ccceccccesccccsccseccsecs 414 





8. The new prescription under the art. 3485 of the Louisiana Code, 
by which it is declared, that if the plaintiff after having made his demand, 
abandons or discontinues it, the interruption shall be considered as 7 
having never happened, can only operate in futuro, not having a retro- 


active effect..... Cees case sess cease seessebesssdseesescessssebsesvees 


PROCEEDINGS IN REM. 


1. An action against a curator or beneficiary heir, israther a proceeding 
in rem than in personam; the defendant, if he manage the property legally, 
is a mere stake holder, and the judgement the plaintiff may obtain, can 
; never affect the person or private property of the curator or heir. Wa- 
} ters al. We. Mercer et Gl.jccecccccrvccecevecsscccertcccvecccccccscces 16 
2. When the proceedings are im rem, every one who could have 
asserted a right to, or in the property libelled, was a party to the suit; the 
judgement is a complete bar to all right which could have been exercised 
there, and forms res judicata against all the world, who had a claim on 
the property. Bauduc’s Syndics vs. Nicholson,.....+secceseceseevsess 81 





PLEADINGS. 


1. Where defendants sever in their pleas, although the plaintiffs’ inca- 
pacity to inherit be shown by some of them, it will not avail those who 
have neglected to plead the incapacity. Jung vs. Doriocourt,...+++++++ 175 


2. But if the defendant omits to plead confusion, and lets judgement 


go, the doctrine of res judicata does not apply; he does not, thereby, lose 
the benefit of a defence by not profiting by itin time. Eastin vs. Dugat, 397 


Sees Se 
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RENT PERPETUAL. = 


1. If land be alienated for a perpetual rent, on the failure of payment, 
by which the alienee is to lose all his rights to the premises, and may be 
expelled on the simple order of a judge obtained on the oath of the atienor, 
and the latter on the failure of the former (the premises being vacant and 
unoccupied) enter with his knowledge and without his opposition on cer- 
tain conditions with which the alienor afterwards complies, the title of 
the alienee is thereby divested. Clark’s Heirs vs. Christ's Church,...... 286 





REGISTRY. 


1. A private act has no effect against third parties, except from the date 
of its registry. Fletcher vs. Cavalier,.... PYYTRVTTTIITTTi) tr 268 


RECONVENTION. 


"1. Itis not a consequence of a demand in reconvention, that there 
must be a separate judgement on it, though there aremanycasesin which 
it is required. Kelly vs. Daldanglhas «00, <a.25. dons sion th thnaeae deahnid’ 38 


2. Where damages are claimed for a breach of contract, and the defen- 
dant reconvenes and chargés thé breach to have been oécasioned by the 
plaintiff, a verdict in favor of the latter is a verdict against the former..., w. 


3. If the reconvenor urges the trial of his suit simultaneously with the 
original action, both ought to be tried together. Johnston vs. Bagley,... 333 


4. ‘Where evidence is’ admitted ‘in' the court below, whichcould have 
had no relation to any matter except the plea in reconvention, and which 
is not noticed, the reconvener is on shadMeouiil onsite to a new trial... %b. 


5. A demand in reconvention can only be made in, ahd must be limited 
to the jurisdiction which has cognizance of the principal demand to 
which it is pleaded. Kempe vs. Humt,....seyescessesssseocepscesecs 478 


6. So; ifi an actidn properly cognizable in the’ District Court, the 
defendant cannot set up a claim in reconvention for advances of money 
made as tutor; the setilement of his account as such, is exclusively cog- 
pisable int thd Probate Court. cocvcttccnceeqer cece casencepessdiionsce  @- 


SALE. 
1. A parole sale of a slave is not void; the party sued thereon, may 
waive his right to exclude patole proof of it. Strawbridgevs:-Warfield,.. 22 


2 The purchaser of a slave at auction acquires no title, if his vendor be 
without aythority to sell. _ Barfield vs. Heplett,..200sseerereveesveases 118 
77 
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_ 3. The sale of property by a debtor to his creditor, in payment of a 
debt previously due, and which is made on the eve of the debtor’s failure, 
. confers no title on the buyer. Coddington vs. Tupper,..esssesseseesee 126 


4. Where a sale is attacked as simulated and entered into, with a view 
of defrauding creditors, the plaintiff must show that he was a creditor at 
the time the conveyance was made. Morgan’s Syndic vs. Davis,....... 141 


5. In a forced sale, every formality of the law must be strictly com- 
plied with. Morris vs. HOM, 5 UE eC eccveccctedccvodeevese 147 


6. Until the vendee offer to return the slave, he cannot have an action 
for the price, which is the consequence of the rescission of the sale. 
Janier vs. Franklin,.... eeeeseee esters ereseeeesreeeeeeeeeseee eeeeaeas 198 


7. Although a deed acknowledges the vendor’s receipt of the price in 
full, if it set forth certain mortgages on the property which are to be paid 
out of the consideration of the sale, it will be presumed that the vendees 
retained an amount sufficient to pay the mortgages, and they will be per- 
sonally responsible to the mortgaged creditors. Andrus vs. Wilkin,.... 237 


8. The purchaser is not bound to pay until his vendor removes the 
encumbrance which exists, in virtue of the mortgage in favor of the 
creditor, at whose suit the land is sold. Woodruff vs. Wederstrandt,..... 311 


9. Purchasers at judicial sales, cannot be affected by the mistakes of 
agents, in carrying into execution judgements, at a time not contem- 
plated by their principals. Etie vs. Cade,...00+ Seaver esccesesesse ses 383 


10. Where a purchaser is unable to comply with the terms of sale, and 
agrees that the property shall be sold at his risk, it is not necessary that 
the sale should be by auction. Godefroy vs. Alderson,.c.coccccecesceses UF 


11 The articles 2588—90, of the Louisiana Code, relate to sales by auc- 
tion, both voluntary and forced, and not to sheriff’s sales; and the articles 
2588-9, are particularly applicable to voluntary sales. Stout vs. Voorhies, 392 


12. The articles 690—95, of the Code of Practice, relate to sheriffs’ sales, 
which transfer to the purchaser all the rights of the party to the property 
in whose hands it is seized. The sheriff is allowed three days to make 
out an act of sale in form, but is not bound to do so, until the purchaser 
complies with the terms of sale....ocsveccccesccsccvcceverecsccseess WD. 


13. So if a sale is made for cash, and the highest bidder to whom it is 
bid off, fails to make immediate payment, the sheriff may set up the pro- 
perty and sell it anew, without re-advertising, and after the hours of sale 
have elapsed...sees eceerorecarseseeescocrcess sacessccccceesenssee We 














bidding several persons at a sheriff’s sale, from combining together, and 
agreeing for the bid of one to be taken for all of them, to prevent compe- 
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14. There is no positive municipal regulation or principle of law, for- 


tition in bids. Stout vs. inci PRUE TTY, REL EECEE CT OEE PEERLESS 392 


15. A tract of land, part of an estate, bounded on three sides by other 
plantations and a bayou, sold at probate sale as the last residence of G, 
and as containing three hundred and eighty arpens, for three thousand 
dollars, is a sale per aversionem; and although it is ascertained the planta- 
tion actually contains but two hundred and eighty arpens, the purchaser 
cannot obtain a diminution in the price, proportioned to the diminution 
of the quantity sold, below that actually found within the limits. Graf- 


ton’s Curator vs. Weld, sinned cicn v0 cnt wie Ha ce Nnie ves 0 ctcnsmaeeeelbens 534 


SERVITUDE. 


By the old Civil Code, a proprietor of two estates who sells one of 
them, remaining silent as to the service which exists in favor of the ven- 
dee, cannot resist the exercise of the right on the part of the vendee. 
Mexender Va. Boghthyos cons» 00:00:00.00.06nn cites VOCE 


SHERIFFS AND CONSTABLES. 


1. Where the sheriff returns “nothing made nor no property of the 
defendant found, and this writ expiring, the same is returned;” it offers 
no evidence of the fact on which the surety is responsible. Gayoso vs. 


Hiclighitiscivis ct catswcestuiicy CG RTI ARR TARE 


2. The law requires that the sheriff shall return the execution into 
court, after endorsing on it a report, in which he shall declare that he has 
found no property to seize, notwithstanding the demand made of the 
parties; and in the absence of these formalities, the surety cannot be 
Called ON tO PAY. .c..ccescecereccscesssescccesecscasscvecscecssees 


3. A sheriff is not the warrantor of property which he sells under exe- 
cution. Monday vs. Wilson,...++ eeaeeeeeeesee cease seeet seen eeeeeeeeee 


4. A sheriff is responsible to a plaintiff in execution, if he knew of pro- 
perty belonging to the debtor, and neglect to seize it. Bottom vs. Breed, 


5. Where the justice of the peace names in the writ the person who is 
to execute it, the latter is, in that instance, an officer de facto, and may 
properly be presumed to have been such dé jure.......ceseesecessecses 


6. A constable’s deed is proper evidence without having been 
recorded, and the recording of it, adds nothing to its force and effect... . 


312 


301 


ab. 
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SHIPS AND STEAMBOATS (LIABILITY OF OWNERS). 


1. If the master of a steamboat, who is employed by the year, be com- 
pelled before its expiration, to abandon the boat in consequence of the 
illegal conduct of one of the owners, he is entitled to full wages, and may 


claim them from all or either of the partners. Hynes ys. Kirkman,..... 


2. With respect to repairs and necessaries in the port or state to which 
the ship belongs, the case is governed altogether by the municipal laws of 
that state. Bauduc’s Syndic vs. Nicholson, ...» eseesebesceeeeseesnseae oe 


3. The obligations of a joint owner of a vessel, are more real than per- 
sonal, and depend on the amount of interest he has in the vessel, not on 
an obligation in solido, as joint owner, whether he is bound for the whole 
amount of the debt contracted by the master. David vs. Eloi et al.,.... 


4. The bare circumstance of persons being joint owners of a boat, does 
not make them responsible, a solido; but if they are associated-together, 
for the purpose of carrying personal goods for freight or hire, they are 
responsible jointly and severally...e.sessecessccsvevecsasseeesecsues 


5. Owners of vessels are responsible for goods stowed on deck, unless 
such stowage is authorized by the consent of the shipper or by custom. 
Dorsey.v3., Smithy aooo00v00.00scceccceccesd aevesescsvewsreccceouvedace 


6. Although all. proper care and diligence be used by the master and 
owner in preparing the vessel for the voyage, and in rendering her sound. 


and staunch, still they are responsible, if in truth she is not so. Whitall 
Vs. Brig Wm. HOMry, ve.codcvccovcscccecs CCeoeeesceSse ee eeeseseseeseeeeaes 


7. Where a cabin passenger is excluded therefrom, the owner of the 
vessel is responsible in damages. St. Amand vs. Lizardi,..+eee+eeevees 


SURETY. 


1. A creditor, who has established his claim against both principal and 





AGE 


47 


81 


106 


212 


243 


surety, before receiving any payment from either, has aright to claim 


dividends from each, on, the whole amount. proven, until the debt be 
fully satisfied. Morgan et al. vs. their Creditors,...0.cccececsecceceses 


2. Asurety who signs with his principal, in the purchase of a slave at 
the probate sale of his principal’s father-in-law’s estate, cannot, when 
sued for the price, exonerate himself by the plea of discussion of his prin- 
cipal’s estate, and that the purchase was made at the request of the prin- 
cipal’s wife, and for her benefit, Falton vs. Sollibellos,....cescesscveves 
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SUCCESSION. . 





1. Where the estate has been settled up, and the curator and attorney 
for the heirs regularly discharged without opposition, they no longer rep- 
resent the succession or heirs. Davis vs: Chapier’s Curator,.....+.+e00+ 133 


2. Where the same individual acts as executor to an estate and curator 
of a minor, to whom part of that estate devolves, he cannot charge the 
minor with fees paid to counsel for advice, and aid to him as curator, 
when full compensation has been charged for professional assistance to 
him in his quality as executor, and the situation of the estate called for no 
distinct and independent employment of counsel for the curator. Wi- 
Reet O VG: HNTB isc 00 cacncces 6400bedhansrcon enna: 00 Utusandameenes tee 


3. A debtor to a succession, will be considered in that light, although 
he deposites the money in the Court of Probates. Lindner vs. Goldenbow, 143 


4. An applicant for the curatorship of a succession, who is not 
indebted thereto, will be preferred to one Whois.......cscesecesecees tb. 


5 Where heirs come in and contest the right to accept the succession 
of the deceased husband’ with his wife, who is administering it as cura- 
trix, and claims to be continued to the end of the year; if she takes.a sus- 
pensive appeal from the decision of the court, allowing the claim of the 
heirs, they cannot, while this appeal is pending, apply and obtain the 
administration, of the succession. Hook vs. Richardson,e. 20s s0000e0++ 560 


6, The 580th article of the Code of Practice, applies to cases where a 
contest exists in the first instance in relation to an appointment, so that a 
vacant, estate is. nt, to, be without a.curator,,a minor without. a tutor, and 
the bankrupt’s. estate without a. syndic, and not. to, cases. where an, 
appointment has been already made, and is claimed by another...ess.++ th 


7. The wife of the deceased husband, cannot. be appointed curatrix of 
the succession, and,be allowed. to.administer it, when the. mother-and sis- 
ters of the husband present themselves as heirs, and. claim. the administra-. 
tion and acceptance of the estate, with benefit of inventory. Richardson 


Vs. Fieek ccoseseces SCOOPS OHS OODLES OF 6.9.8.0, 0,0,%.0,0.0,0,0,0,8,.6.0.8 88. COME 6 © Oe, 568 





8. The heirs of a succession who are present, have a preference in the 
administration of it over any other person; and if a curator be unad- 
visedly. appointed, his powers cease when the heirs present themselves: 
Hook vs. Richardsony..eosccccocsrcosssccscccccccscscccecscccsccccees OOO 





9. The heirs of the husband, both ascendant and collateral, have a pre- 
ference over the. surviving wife, for the administration of the common 
property, because all the husband’s estate, and that which he may have 
acquired during marriage, are responsible for the whole of the debts con- 








614 >) INDEX OF 


PA 
tracted previous to its dissolution; while the obligation of the wife or her 
heirs, depends on the contingency of their acceptance of the community. 1b. 


GE 


SUBSTITUTION. 


1. Substitution and fidei commissa, are never presumed; they must be 
expressed, or clearly result from the sense and signification of the words 
used in the instrument, which containsthem. Arnaud vs. Tarbe,....... 


2. So.a donation of half the donor’s estate, made to his niece on the 
eve of her marriage, containing a condition, that if the donee dies with- 
out children born of the marriage, the property shall go to the husband; 
the donation becomes a substitution, which is forbidden by law; is null 
and void, and the property reverts to the don0r...sscessevessoes cesses 


TAXES. 


1. The State Treasurer alone is authorized to sell the land of a non- 
resident, to obtain payment of a tax. Thompson vs. Rogers,....s.++e0s 


2. The term “nonresident” in our tax laws, includes those who reside 
in the state, but out of the parish in which the land is situated and the tax 


igs ASSESSEC..cesescess COSHH HESHRESESESEEHEH ER EEEHEH OS ESEHSEB EEE EES 


3. The lands of a nonresident cannot be seized and sold for taxes due 
to the corporation of the city of New-Orleans, if at the time of the seizure 
he have an agent residing in the city. Morris vs. Crocker,....sseeseee 


4. Where property is sold for taxes, it behooves the purclfaserto show 
a strict fulfilment‘on the part of the officers of government of all the for- 
malities required by law. Spiller vs. Bawmgard,....esececsceccssececs 207 


5. Where the state suspends its execution against its debtor, and gives 
further time to collect and pay over the taxes for which the debtor is a 
defaulter, at the instance of the sureties, they cannot claim to be exone- 
rated on the ground of prolongation of time to the principal debtor. An- 
APND Vis  TVORBUT ET j 0:0:0:0:0'0''0''e'e'g'c'e'w'e'e'w'n'e'e'n'v's'e'v'v'v'v'c wv'c'eWh'e'o'c'e ee cece ce 


TITLES. 


1. The provisions of the act of 1810 for the recording of titles to land 
in the office of the parish judge of the parish where the land is situated, 
do not apply tothe parish of Orleans Morris vs. Crocker,....0+ee+s0e0+ 147 


2. The delivery of titles is a legal presumption of mandate; but the pre- 
sumption thus arising, may be repelled by proof, that the papers were 
delivered to the agent for another purpose. Etie vs. Cade, sersaveeses 383 
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3. Reference to the title deedsin another notarial office, repels the pre- 


sumption that, as accessories to the thing sold, they were delivered to the 
parties. Fletcher vs. Cavalier,.......ssesseessccecsecsvccsoesesseces 24 





4. A title to land, resulting from an order of survey granted in 1792, 
actual survey in 1802, and accompanied by proof of possession three or 
four years, will prevail over a title based on a prior order of survey, 
granted in 1790, without being surveyed or ever taken into possession, 
both titles being confirmed by the same act of congress. Baker vs. 


Thomas,.... SSK SSOSHSESESSESETESHEHS HSER SSS HESSSH SEH SEEESRESESESEEE 414 


5. A title to a tract of land, supported by a Spanish order of survey, 
made in 1794, actual survey by the surveyor general in 1798, and con- 
firmation by the United States’ land commissioners in 1811, will not pre- 
vail over a title founded on a prior order of survey, granted in 1781, and 
confirmed by the commissioner’s certificate in 1812, accompanied by 
possession. Delahoussaye vs. Sawnders,......sssccccsseccsecsserenas 443 


6. Titles to land emanating from the Spanish government, not carried 
out into grant, are deemed incomplete and inchoate, and the certificate 
of the United States land commissioners, leaves conflicting titles acquired 
under ‘the former government, precisely as they were, to be tested and 
settied by principles of equity, rather than of positive legislation.......  %. 


7. When an older order of survey is vague and indefinite as to locality, 
a younger title, perfected so far as to designate the plans of the grant and _ 
permission to settle by actual survey, should prevail......ssesseseeese %. 


8. The act of adjudication, or decision of the register and receiver, 
acting as land commissioners, in favor of a claimant of a pre-emption 
right to a tract of land, passes to such claimant all the right and title of 
the United States to the land claimed. Hervey’s Heirs vs: Welsh,....... 547 


9. In a contest between two. claimants under different laws, for a pre« 
emption right, the decision of the register and receiver, acting as land 
comunissioners, is final between the parties, and the Supreme Court has 
NO right to revise OF ANNU il..0.eecesenssccsdecesenvesecessecscecess ('W. 


TENDER. 


1. A tender of money to the creditor, or, in case of his refusal, a con- 
signment of it, was not necessary to enable the debtor to resist the pay- 
ment of interest under the provisions of the old code. Rowlett vs. Shep- 


BU, 00 000s scone on. cnseansinnsacndiaibRedd Cs vauvtengaiiiitrnsd 


TRUST ESTATE. 


1. Nothing in the laws of Louisiana prohibits a man from transferring 
property to another, to be held for his use; and where the persons for 
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whose use the trust is created, consent and agree, it shall stand in the 
name of others for their benefit; it is neither a substitation, nor a fidei 
commissum. Hope vs. State Bank,..0« eeeeeoeueneeae wees eovesedce eeee 213 


TRANSFERROR. 


1. The transfer of a debt upon the consideration in part that the trans- 
ferree should paya certain portion of the proceeds to a third person when 
the debt was collected, gives no cause of action against the transferree 
until the debt is collected, or at least more of it than is necessary to cover 
the transferree’s own debt. Baird vs. Parker,..,.cscescccecseucseces 


2. The transferree is exonerated from responsibility to such third per- 
son by pursuing the debtor to insolvency... ...eceseeseccvccessccsscces 


3. Although the transferree had originally assigned the debt warranting 
the solvency of the debtor, if it be retransferred to him by a subsequent 
assignee on condition that he pay a third person a certain sum, in case he 
collects the debt, he is not bound to such third person on his original war- 


ranty..ce. POSSESSES SH SHEE EHOSHSHHEHSSHSH EH EHHSEHEE EHH SHEHEOF SESH EOE 


TRANSACTION. 


1. Agreements mustbe enforced according to the intentions of the par- 
ties, unless some legal obstacle exists to their execution, apart from the 
difficulty of giving them a formal denomination or a name. Sharp vs. 


Kn0S) 6 3 oid scivin woe ee ees eee eee OP ewes eseeeseeseseeseeseenaewesnsegeses 


2. A confirmatory act, confirming and ratifying a will and compromis- 
ing a law suit instituted to annul it, for an annual compensation in lieu 
thereof, &c., will be considered as a transaction..... eu deiv-e'e veld's oveee 


3. A transaction may be rescinded, where there is error in the person: 
or the matter in dispute, or when it is made in execution of a title which 
is null, unless the parties compromised on the nullity, or if made on titles 
ascertained to be false......ccescecsscvccecccccccscseccccsscsesccecs Wd. 


4. A transaction, ratifying. and. confirming a will, which contains'one 
or more grounds of nullity, cannot be rescinded.......es.sssessseeees 


5. Itis not sufficient ground to set aside a transaction curing the defects 
in a will that the title derived under it is void, where that is the very 
ground or matter on which the parties compromised........eeseeesees 


USAGE. 


1. Where the fact of usage is submitted to a jury and two verdicts are 
found in favor of a particular usage, their estimate of the testimony will 
be presumed to be correct. Cline vs. Caldwell,....ssceessccecreeeses 137 
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USURY. 


1. And although there may be items of usurious interest charged in the 
account, yet when it is shown the defendant’s money was applied to their 
payment, it is in the nature of a promise to pay usurious interest, and 
when paid, cannot be recovered back. Millaudon vs. Arnaud,......... 542 


2. The laws of Spain affixing a penalty to loans for a higher rate of in- 
terest than authorized by law, of the loss of all the interest stipulated for, 
have been repeated. ....eccvesccsces eeeeree ee eter eseseaesesesereoeeees wb. 


VENDOR. 


1. A vendee who suffers personal property to remain in the possession 
of the vendor, cannot resist the claim of his vendor’s creditor, nor that of 
a subsequent bona fide purchaser. Verdier vs. Leprete,..cccesccesseees 41 


2. The creditors of the vendor cannot make use of the right of re- 
demption. Morgan’s Syndic vs. Davis,.cesscoseciecsecsccescecssecses LAL 


3. Where slaves are apparently the property of a vendee, both by ac- 
tual possession and authentic act of sale, they cannot be seized by the 
creditors of the vendor, without causing the sale to bé annulled by an ac- 
tion instituted for that purpose. Monday vs. Wilsom,se.cessesscseesees 308 


4. Where a vendee purchases at probate sale a tract of one hundred 
and forty-five arpens of land, at forty-two dollars per arpent, and the tract 
is ascertained actually to contain two hundred and two arpens, he can- 
not retain the surplus. It is not a sale per aversionem of an entire tract, 
with distinct and accurate boundaries, or an enclosed field, or an island. 
Fulton’s Heirs vs. Curtis, .ccccvcccccccccsscsescevccescsocseccssecses OLD 


VIA EXECUTIVA. 


1. A change from the via executiva to the via ordinaria may be made by 
the introduction of testimony under the allegations in the original petition 
for the executory process; and if they are not sufficiently explicit to au- 
thorize the proof, a supplemental petition may be filed. Richard vs. Bird, 305 


WILL. 
1. An objection to a will, which refers to a mere relative nullity, can 


alone be taken advantage of by the legal heirs. Fletcher vs. Cavalier,... 267 


WARRANTY. 


The fact of the vendor of a slave having concealed from the purchaser 
the fact of his being the real owner, does not make him responsible in 
warranty. Strawbridge vs. Warfield,.ccccccecseccsccsseseverseccsses 23 
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